


UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 03-32158-BKC-PGH
Chapter 7 Proc;eedlng

werwws FILECOPY

MOTION FOR ALL REMEDIES AVA!LABLE FOR DEBTOR’S COUNSEL GARY J.
ROTELLA’S BREACH OF HIS MANDATORY DISCLOSURE. REQUIREMENTS

\ PURSUANT TO 11 U S.C. §329 AND BANKRUPTCY RULES 2014 AND 2016

9
/_/ COMES NOW, Mary Ahce Gwynn., Esquire, an rnterested paity, and files this Motion

.s'eeking all remedies ava.il_éb‘le for Debtor's counsel, Gary J. Rotella, E'squire's, and/or Gary
J. Rotella and Associates, 'P..A., breach of his mandatory diéclosure r_equ?rementé pursuant

to 11 U.S.C, §329 and Bankruptcy Rulés 2014 and 2016, and further siates as fo!loWs: |
On May 23, 2003,' [DE #8] Gary J. Roteila,' Esq., counsel for Debtor, filed a

1.
Disclosuré of Compensation of Attorney for the Debtor, pursuantto 11 U.S.C. §329

and Bankruptcy Rule 20186. (Attached as Exhibit “A”)

According to Mr. Rotella’s Disclosure of Compensation of At_torney for the Debtor,

2.
he states he has agreed to acbept $2,500 as a retainer, to be paid by the Debtor’s
éon, Christopher Walker, and that he has not ajreed to share the above disblosed
compénsation with any other person, unless they are' members and associates of
- his taw firm. (Exhibit *A") -
3. Mr. Rotella further states that, in return for the above disclosed fee, “ | have agreed

to render legal services for all aspects of the Bankruptcy case, including




a. Analysis of debtor's financial situation, and rendering advice to the debtorin

determining whether fo file a petition in bankruptcy;

b. Preparation and filing of any petition, schedules, statement of affairs, and
plan which may be required; | | |
‘c. Representation of the debtor at the meeting éf creditors and confirmation
heéring, and any adjourned hearings thereof;
d. [Other proyisiqhs as needed].
$350.00 péf hour for all asﬁects.of the instant bankruptcy representation.”
Two m'onths'later, on July 21; 2003, the Debtohr’s counsel entered iﬁto a new and

separate compensation agreement, titled the Guarantee of Payment and

Assignment of Proceeds, with the Debtor and Debtor’s wife, Carol Ann Walker,

(Attached as Exhibit “B")

Mr. Rotella never disclosed the Guarantee of Payment and Assignment of Froceeds
as a méndatory requirement pursuant to 11 U.S.C. §329 and Bankruptcy Rules
2014 and 2016.

Disclosure of Compensation, either before or after a bankruptcy case is filed, is

mand—atbm and not permissive. See In re; Whaley, 282 B.R. 38 (M.D. Fla. August,
2002). |
If, in fact, Mr. Rotella would have abided by his disclosure obligations pursuant to

Bankruptcy Rule 2016, the interes'ted'parties and creditors certainly would have

vehemently objected to such an agreement. Mary Alice Gwynn and Arthur Niewirth,

as prior counsel for Creditor, Eleanor Cole, previously brought to the Courts |



attention that at least Forty Thousand Dollars ($40,000) of Eleanor Cole's money,
that was being held in the H_oltzmaﬁ Krinzman trust account, was used and
transferred to the Bahamas to stop a foreclosure action on beha-lf.of Debtor, James
Walker and his wife, Carol Ann Walker; leaving Creditor, Cofe,‘ With an equitable

interest in the Cat Cay property. -

In addition, Debtor's counsel, Gary. Rotella’s failure to -disclése as provided under
Bankruptcy Rule 2016, the Guarantee of Payment and Assignment of Proceéds s {:;(.69.
unlawful because it allows fee ‘spiitting with-other attorneys, such as Daniel Hughes, P(Lg;'\
Esg. and Kevin Gleason, Esq., which_ ié prohibited: Gary Retella, Esquire, testified o
tﬁat his law frim had a joint defense agreemeanitH Kevin Gleason, Esquire, who |
represents Carol Ann ‘Walker (Debtor’é wife), to preserve Carol Ann Walker's
intexésf in the Cat Cay proper'ty‘- |

l-nl fact, in the Guarantée of‘ Payment in paragraph 8, it states "the law ﬂrrh”,
meaning Gary Rotella's law firm (Gary Rotella and‘Associatés, P.A)"has advanced

a concertéd- effort to protect Carol Ann’s rights and ‘interest in that certain real
property located and'descriﬁe__d aé Lot 32 on North Cat Cay....” |

The Guarantee of Payment also breach_es Bankruptcy Rule 2016, which prohibits

the compensation for legai services rendered outside the Bankruptcy matter. For

example, in the Guarantee of Payment and Assignment of Proceeds, it states:

‘a. Paragraph #2 - “"Given the underlying issues, disputes and concerns in the.

matter styled Eleanor C. Cole v. James F. Waiker, In the Circuit Court of the
_‘Seventeenth Judicial Circuit, In and For Broward County, Florida, Case
Number 89-21462(09) (herei’naﬁer “Cole”) independent and through her

"
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11.

12.

lawyers, Mary Alice Gwynn (hereinafter "Gwynn”) and Robert A. Angueira
(hereinafter "Angueira™), together with the State Court Receiver, Linda J.

- Walden (herefnaﬁe'r "Walden”) and her lawyer H. Michael Muniz (hereinafter
“Muniz”), the difficult‘ies and problems- arising from their collective failure to -
adhere to proper practice before both Vthe United States Bankruptcy Forthe
Southern District of Fforida- and Circuit Court of The Seventeenth Judicial -
Circuit, In and For Brbward Counfy, Florida, the scope and Law Firm's
reprEQentation 'i'ieis beén far more Aextensfve and intensive-and well beyond
lwhat was ‘originaliy contempféted by either Law Firm or James F. Walker.”

Péraqr’aph #5 - “Law Firm believes that egregious improprietfes have

occurréd in thé Broward Civil Court Case in particutar witH respect to

E.mergehcy Motion for An Appointment of A Re&eiver and entry of Order On

Emergency Motion for An A-ppointment of A Receiver and Amended Order

on Plaintiff's Emergency Motion for An- Appointment of A Receiver on
January 9 and 10, 2003, respectively.”

M‘r. Rotella's testir_n-ony that he disclosed thé new compensation Agreement to the

u. s, _T'rustee‘s office is not sufficient, and will not-'assist him or correct his failure to

disclose maﬁdatory obligation to disclose to the Bankruptcy Court. According to the

case In re; Whaley, id.:

“Congress imposed mandatory fee disclosure requirement to preven{
overreaching by debtors’ attorneys and to give interested parties the ability_ to

evaluate the reasonableness of the fees paid.”

The rational behind mandatory disclosure of an attorney's compensation is to



provide notice to all parties. In re; Whaley, id.

“Disclosure of attorney compensation provides nofice to all parties in interest
of payments made by the debtor and gives interested parties the opportunity

to object to any unreasonable fees paid to any particular attorney.” [citing 11
U.S.C. §329 and Bankruptcy Rule 2016.]

“Duty to disclose extends not only to the initial payments received by the
debtor’s attorney, but also to all undisclosed payments made to the attorney

at any-tir'n'e either before or after the case is filed.”

“intentional failure of a debtor’s attorney to timely disclose fees recelved
cannot later be cured by filing a statement ofcompensation particularly after

N/ a party in interest, such as the Trustee, objects.”

As further support,- in the case ln re: Automend,_lnc. 85 B.R. 173 (M.D.Fla. April,

13,

1988), it states:

A “security interest obtained by debtor’s attorneys to guarantee their fees
violated statute governing employment of professional persons if attorneys

were employed without spegific, affirmative order supported by appropriate
disclosures and argument in support thereot.

14. Sinée Debtor's counsel failed to abide by his mandatory disclosure of the Guarantee

‘of .Payment and Aésignment of Proceeds, in violation of 11 U.S.C. §329 and |
Eﬁankruptc’y Rule 2018, and further failed to obtain an Ordér from the Bankrupicy
Court approving the new Compénsation agreement,r Debtor’rs‘ Counsel should be

sanctioned.

15. As sanctioﬁs for Debtor's counsel's failure to make his mandatory disclosure
| pursuantto 11 U.S.C. §329 énd Bankruptcy Rules 2016, the Coﬁrt should order Mr.
‘Rotella to disgorge his 50% interest that he obtainéd illegally through the
undiscloséd Guarantee of Payment Agreement entered ihto onJuly 21, 2003. The

Court should further strike Debtor's right to receive any attorney fees from the -

wn




16.

17.

18...

19.

estate, or from any parties or creditors.

Attached as Exhibit "C" is a copy of Cole's letter indicating that what Gary Rotella
was trying to do was limit his liability of not getting paid, by sanctioning all other
parties to make sure that his fees are covered, in the event any portion of his

Guarantee Payment Agreement should fail or Carol Ann Walker's interest should be

lost.
In addition, Mr. Rotella, by entering into the Guarantee of Payment, actually admits
that Caral Ann Walker's interest in the Cat Cay prbperty is held as “tenant’s in -

common™. Otherwise, Mr. Rotella would not have accepted this Guarantee of

“Payment, that limits Carol Ann Walker's exposure to only her 560% interest.

Debtqr’s counsel’s accep'tance of Caro’l Ann Wa!ker’.s 50% interest in the property
as guaranteed of péym‘ent of his fees is in total contradiction of the assertions he |
has made to this Court and to the creditors. Mr. ﬁ-otefla has held steadfaxt to his
f_alée assertions that the Cat Cay property is exempt. | | '
The Bankrﬁptcy Court should also impose sarnctibns on Debtor's counsel for failure
to abide by the mandatory disclosure requirements under 11 U.S.C. §329 and
Ban’kruﬁtcy Rul,e 2014. Mr. Rotella: also failed to disclose his previous
representation of Debtor's brother, Robert Walker, in a Chapter 11 bankruptcy,
which was later converted to Chapter 7 bankruptcy of Robert Walker's corporatioh.
The Debtor is believed to have a_!so held an interest or an office in this brother's
corporation. Mr. Rotella has also failed to disclose that hé previously represented
Mr. Walker's son, Christopher Walker, in another bankruptcy Chapter 7 case.
Lastly; Mr.. Rotella failed to disclose his repres-en'tation of Isabel Walk_er (wife of
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20.

21,

22.

23.

24.

Robert Walker) in various legal rﬁaﬁérs. Once again, Mr. Rotella failed to abide by
the Bankruptcy Ruie’s mandatory disclosure requirements.

‘;Atto_rneys who breach that [sic] trqst by failing 1o dislclose compensation should
suffer strict and quick consequences that could include the imposition of sanctions
or {he d-isgorgement of all fees paid in the case” or all secur-ity interest obtained in -

the case. See [n re; Kisseberth, 273 F.3d 714 (6" Cir. 2001).

Proper and adequate notice is the‘r_ncst importaht-element in all bankruptcy
proceedings. in the context of an employment application, such notice, to be
effective, requires disclosure. The disclosure mus't contain enough information as
will reasonably convey the information required by 11 U.S.C. §327 and §329 and
Bankru.ptcy Rules 2014 and 2016. It 'is;’ therefore, incumbent upon the Debtor and

his attorneys to make as full a disclosure as would normally be expected in an

employment application to the Court. In re: Automend, Inc. pg. 7.

“The Court may order the disgorgement of ‘fees.When the disclosure reduirements

are not-met, regardless of ththerthe fées are excessive. Inre: Park;Heien 'Corp.,_
63 F.3d 877 (9" Cir.A1995)‘cert. denied, 516 U.S. 1049 (1996)

The Court should .impose additional sénctiohs on Debtor's counse! for his failure to
provide proper and Mandatow disciose under. 11 U.S.C. §329 and Bankru-ptcy
Ruiés 2014 and 20186, in the nature of striking all of Hebtor's counsel's previous and
present motions for sanctions against any parties and/or creditors.

As additional authority in support of this Motion For All Remedieé Available for
Debtor's éounsei’s failure to make the mandatory disclosure requirements pursuant
to 11U.8.C. §329 and Bankrubtcy Rules.2014 and 20186, undersigned counsel lists .
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the folloewing:

A. In re; Waldort, Slip Copy, 2005 WL 419714 (Bankr.M.D.Fla., Feb. 04, 2005)(No.

02-14899)
B. In_re: Adam Furniture Industires, Inc. 158 B.R. 291, 24 Bankr.Ct.Dec. 935

). Gal, Aug 17, 1993)(NO. 92-60200)

7, Mary Alice Gwynn, as an interested party, requests this Honorable
Court to rerthat Géry J. Rotella, Esquire, individually, and as agen't.for'Géry J. Rotella,
P.A., Gary J. Rotella and Associates, and/or any associ‘ation, company, corporation or

other entity for which- Gary J. Rotelia has én interest in,

A. immédiatelv disgorge his interest in the Cat Cay property;- (ke

B. relinquish any rights to the Cat Cay properiy; -

C. extinguish ény'and all rights to seek étforhey’s fees and costs in this bankruptcy

~ case frOm.either the estate, or any of the parties and/or creditbrs. |

Ms. .Gv.vynn also requests the Co‘urt_ to strike ‘any past or presént ruiings awarding
Debtor’s counsél'sanctioné against any parties or cfeditors. -

Ms. Gwynn fuither requests this Court to award attorney's fees in costs as sanctions
pertaining to this mation, and the defense of any/all of the sanctions motions previously
~heard by this. Court; and for other and further relief the Cqur-t deems appropriate.

| HEREBY CERTIFY that | am admitted to the Bar of the Unitéd States District Court
for the Southern District of Florida, and | am in compliance with the additional qualifications

to practice in this Court set forth in Local Rule 2090-1(A).
| HEREBY CERTIFY that a true copy of the foregoing has been furnished by

facsimile and/or U.5. Mail this C)l Eday of May, 2003, to all parties listed on the Service

List.



Service List

Gary J. Rotella, Esq.

Gary J. Rotella & Associates, P.A.
New River Center, Suite 1850
200 East Las Olas Bivd.

Ft. Lauderdale, FL 33301-2276

John L. Walsh, Esq.
Dzikowski & Walsh, P.A.
1601 Sawgrass Corporate Parkway

‘Suite 120
Ft. Lauderdale, FL 33323

Heidi Feinman, Esq.
Office of the U.S. Trustee
51 Southwest 1% Avenue, Suite 1204

Miami, FL 33130

Aviva L. Wernick, Esaq.
Hughes Hubbard & Reed LLP
201 South Biscayne Bivd., Suite 2500

Miami, Florida 33131

MARY ALICE GWYNN, P.A.
805 George Bush Boulevard
Delray Beach, FL 33483
Telephone: (561) 330-0633
Facsimile: (561) 330-8778

By%@u’f l\jtyu,u

lice|Gwynn
FIoric{IaBa No. 87958//..,

1 K

/

- Gary M. Murphiree

Ferrell Schultz Carter
Zumpano & Fertel, P.A,
201 South Biscayne Bilvd.
34" Floor, Miami Center

" Miami, FL 3313.1

Craig P. Rieders, Esq.
Genovese Joblove & Battista, P.A.
Bank of America Tower

100 SE 2™ Street, 36" Floor
Miami, FL 33131

- Eleanor Cole

1701 Hispana Avenue .
Ft. Pierce, FL 34982

Bruce Kravitz, Esquire
1870 Forest Hill Blvd, Suite 211

West Paim Beach, FL 33406
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~NITED STATES BANKRUPTCY COURT
Southem District of Florida

West Paim Beach - -

In re: James F Walker . Case No. ﬂ——m - Q J
© 339301939 ‘ Chapter 7

Debtor

DISCLOSURE OF COMPENSATION OF ATTORNEY %6
FOR DEBTOR

1. Pursusnito 17 ULS.C. § 329(8) and Backaupley Rule 2015(h), | certity that I 'am the attorney for the ahave-named dehtor{s)
and that compensatien paid to me within enc year before the filing of the petition in bapkrupley, or agreed 10 be
pald to me, for servieas rendered or to be rendered on behaH of the debtar(s} in contemplation of or in -
conneclion with the bankruptey case is as !’n!lmﬂ!: '

Fer legal senvizes, | have agreed ta accept 3 2,5040.00
Prior to the fifing of this statement § have recejved 5 0.00
. - B e
‘Balance Due ) 3 2,500.00

2. The eource of compensatlon paid to me was:

0 Debior 0O Other (specify)
3. Tna solrce of compensaticn 10 be gaid to me s ' :
O Debior - . EH Othar {specify) Debtar's Son, Chelstopher Walker

4. H havenstagresd to share the abave-discosed compensation with any olher parsop unless thay are membars and asiociates
ei my bw firm, .

(3 thave agreed w sham the 3bove-dizclosed compensation with a person of persons who are not members or associylas of
my law firm. A copy ofthe agreement, logether with e ist of he nemes of the people sharing in the cempensation, is. '
altached. : ) :

5. In relum farthe above.disclosed fee, | have 8grend o repder legal servica for alf aspecis of the berkruplcy case,
including: ) :

8)  Analysis of the debtar's finapciul sluatlen, and rendering advice te the deblor in determining whather la file

& patition in bankruptey: s
S .
b} Preparalian end filing of any pelition, schedules, stalemenl of affairs, and plan which may be reguired; g- -—_:;
€)  Represantation of the debtor at the meeting of credilors and confirmation hearing, and any sdjoutned hearipgEihereo
— g
d}  [Other provisibns as needad] ) : %
o
$350.00 per hovur for all aspectsof the instant bankruptey representatlon, :;]? ,
: ) AR Ty
5, By apreement with the dabtor(s) the above distlosad fee does not include the fallowing servicas; -y =
-
N o - -
il o
r‘ ‘_:: v A T :_

CERTIFICATION

t eerify thal the foragoing is a complete slatement of any ag.raemr.'nl or arrangement fopd enit to me for
represemfailon of the deblor(s) in this bankruptey praceeding.

{ heraby certlly that [ m admitted to the Bar of the UnRed Stata District Cou
addlilenal qualifications \o praclice In thia coun est fanh (b Local Rule 2096-1

Dated: 5“/ /Qg//o r’?

otella, B=qilire, Bar Mo, 281115

New Rlver Center, Suite §850 :
200 East Las Olas Boulevard
Fort Lauderdale, F[. 33301-2276

{954) 763.2500 : /,*7
lames F walker f




GUARANTEE OF PAYMENT AND ASSIGNMENT OF PROCEEDS

L Gary} Ratella & Assama{rs P_A_ (hcz:ma.ﬁ:r “Law Firm') reprcscnu James F.

Walker havmg filed a Voluuta.ry Chaplcr 7 Pchhnn undcr Title 11 of the Um{cd Stalcs Banl-:mptc,r

Cede with the Clerk of the United States Ba.ulfqlgalny Cou;'t of the Southern District DfFlunda on

James F. Walker's behelfon Aprit 23,2003 the same having been assigned Case Nurnber 03-32158-
BKC-PGH and Bankruptcy Court Judge PauJ,G. Hymoan, Jr.

2_ ~ Giveo the underlying issues, dj_sjumcs and concerns in the maﬂcr srylcd Eleonor C.
Cole v, Jaines F. Walker, Ta The Circuit Camt Of The Seventeeath Judicial Cm:Lut, In And For

Broward Cnumy, }"landg Case Nuraher 89—2 1462 {09) ('hcrcmaﬁcr “Bruwa:d. Cm.l Com't Cese ¥

mg:ihc.r with the m.am.fcsta.tlons of disdain byEla.uurC Cole {berripafier “Cale') mdcpcndcnt and

thmughhcr Iawycrs, Ma.ryAllcc Gwynn(hcrcmaft:r Gwynn " and Robcrt A. Angueira (hereinafier

wy acirz), mgcthcr w-lth the Stan: Court Rcczwcr Lmda b Wa!dcn (hcn:maﬁ-:r “Waldcn“) and

her ]awy'cr H. Michacl Muniz (ﬁ]:rciﬂaﬁc'r "Ivfu']f':u:"), thie dificulties and probems arising Foin the it

collccnvc faiture to ad]:lCTL'. to proper pm‘::ﬁcc before bbth the Urited States Bankouptey Court For

. The Southcm Dlstnct Ofﬂonda a.ﬁd Cl.rctutComtOfThc Seventeenth’ .Tud.lc1a1 CI.TCILH'. IuAnd FDr

e o e -
1 Srrorgo s

" Browasd Cou.nty, E'lunda, ﬁJc scope of Law Fihi's rcprcscnta.hon h& bccn far more cxin:n_nw: and

mt-:rmvc gond well beyund ‘whal was originally ccnicmpla.tcd by either Law FIDII ar J. amcle Walker.

3. Lav. Firm's r:pr.:sentabuu ofJam:s F. Wa].lccr bas aiready rcsu.llcd in thn: filing of —

Motion Tu Resolve The Report of Dlsptrtcd Elccnon And To Eetify The Election Of Linda L.

Weldzn As Pcmaanc_nt Chapter 7 Trustes am:! chtor James F. Walker's Objection To Mation To

Pesolve The Report Of DlS‘p‘IJ'led Election And To Ra.tlf} The Election Of Linds J. Wa.lden As

Permanent Chapter 7 Trustec And chué‘s( For Determinztion Of Contempt And Award Of

1L~




Sanctions as well as Debtor, James F. Walker's Emergency Mation For Turnover Pursuant T 11
Y.S.C. §542, Debtor, James F. Walker's Motion For Entry Of An Order To Show Calise, Finding
Of Contempt And Award Of Sanctions and as-of this date Debtar, James F. Walker's Emergency

Mation To Stay Sale Of Pebtor's Interest In ch.l Property InViolation Of 11 U.S.C. §362, B.E
6004-1 And Local Rule 6004-1. :

4. The rcpn:s:ntanuu of .Ta.u:a F. Walk.cr and/or other members of his family

uc::cssltat:s Lhc filing of 2 Nonu O'_f'AppcaI mth the Clerk of the United § tates D:stnct Court Pnr

The Southern District Of Florida with n::rpcct ln the Order Resolving Election And Ratifying The

Election OfLmda Walden As Pamanent C‘.bzp!;r'? Tmslcc in addition to mvnIvcmcnt in the matier
styled Jnn The Matter Of Lot Number 32 On Nbrri: Car Cay In'The' Bimini Chein Oflslanir In The
Cammanweal{h Of The Bahamas cma‘ In .'I'he Man‘er OFf A-Judgment Of The Supreme C‘ourr Entered

. By The Plam!l_z?'Agamr The .F'erqﬁmda?lf Dﬁ ﬂle 3"'Da}' Oj’December, 1996 In f’._rjdcnan The
. Short Reference To The Record Phereof Is @'anman :T.a'w.r_i_cnop {_l?PG/anber 1355 Berween
Eleanor C. Cole (P[ainnf}{erefn),{.: Plcu"nn_'ﬁ'And James F, Palker (First Defendeant Herein) As

Dejéndanf’ AndIn ‘I?:e Matter Of??ue S:.rpreme Coun‘ Act, 1998, Secﬂon 63, Sub-.S‘e ction 2 And In

e et "_"..._.,_

The Maﬂ‘er @férhe Rﬂ!es  Of The .S'upreme Cuur! Urder .?J BeMeen EIer.marC‘ C'o]e dned Jamiés F

Wa!i:erA.ndCaTo[A;m Wa.lker lu 'l'hc Supremc Coun‘., Commonw:a.lth Of The Ba.hmas No 286

5.
Céurt Case in parttcula: with respéct to Emcrgcncy Motion For An Appointment OF A Receiver and-

Law Firm bchcv:s that cgrcgmus meropnetlr.s bzvc occu.urc.d in the Broward Cn’ﬂ

entry af Order On Emcrgcnc} Motion ForA_q'Ap_poiutmcm Of A Receiver and Amended Order On

. . ) .
Plaintif’s Emergency Motion For An Appointment Of A Receiver oo Jaguary 9 and 10, 2003

respectively.



6. Consequently, Lew Finp coﬁtcmplatcs the necessity o prosecute Defendant's Modon
To Dissolve Ex-Parte Order On Plaintif s Emergency Motion For An-Appointment Of Receiver as

well as a separate Motion For Contempt ﬁu:ld ';sancﬁous 10 be filed z2gainst Cole and the lawyers
referenced hereinabove within ;hc'Brom.rd C:{vﬂ Court Case. Law Firm hag intcrvicw;--cl M. Danjel
Hughes, Esquire, for the purposc-of ri:prcsmtiilg_lames F. W’alkcr in the Broward Civil Court Case
and arguing these mobons before the Hunorai:]c Robert L. Andrews in light af Cole's pending
‘Motion To Duquall.fy Barry G. Rodcrmau &: A.ssomatcs P A and Law Firmn has rccomm:udcd o

TJames F, Walker that he relain Mr. Hughcs mecr.{mtcly for thic s purpase.

As d predicate ta the md:dahngs cantem_plated in thc p'rcccdmg two (2) Para.graphs

7.

' LawFimm has ordered the Trial h‘anscnpt ofthc tcstzmony of'WaJdcu before Judge Hyman huud on

Wednesday, Tuly 9, 2003, Momovcr. Law.Fm:n b.as scheduled the taking of the D:pos;tmns Duces

chum of Mm and the United States Postal __Scm_cc for Tuaday, July 22,2003 3at-10:0€) and 11:00.

. am rv:-.spc::ﬁvcly. .Subpocnas Drices chum In A Bﬂauptcy Proceeding Wc!‘c served op Miumiz a,r; .
Mond.ay, July 14,2003 aud on the Postmaster on chﬁcsday JuJy 16, 2003 Colc has mu:ntmn.al_ly

‘and 1|il."m_11g1‘:ul.ly schcdu]cd Law Firm’s dcposmnn forthc same date and time as LawFum prevmusly

’ '-'.sthcdulc.d Mumz& .dcpos:hon, ncccssxtztmg the ﬁJ.u:k> of a Momu Fof Protective Order hy Law

Firm. ‘ '
" LawFirmbasadv anccd 4 cunccrtcd effortin pmtcct end preserve CarolAnn Walke.r 5 ‘G\MO

8.
nghts zod interests in that certdin real propcrtj,'localcd at and dcscnbed 2s Lot Member 32 on Nofth

Cat Cay situate in the Bimlai rmgc of cays m th: Cammnnwcalth of The Bahames (hcr:maﬂcr“c.‘at

Cay Property’).



- With respect to the prcccdingv?.;ragraph, Law Firm hes filed and served Debtor,
James F, Walker's Emergency Motiun- To S_fé}y Sale OF Deblor's laterest In Reel Prdécny Ia
ViolationOf 11 1.S.C..§362, B.R. 60041 And:L'OC«:vL! Rutle 6004-1. The hearing on sarne tock place
DG Tbursiday. JLLIJ.’ 17, ;‘-3003 at [:00p.o. anﬁ a.r;.lOrdcr was catered by hidge Hyman sta-yiug the sale,

1.
Walker's inancial inability to pay for safme, Cerol Ann Walker hereby agrees to guaranlec 2nd pay

Given the necessity for the extc_':n.sivc rendition of these [egal services and James F.

Law Firm all indebtedness incurred by Law Firm on behalf of James F. Walleer s recited herein.

11.  ~Caral Ann Walker recognizes. James F. Walker's requirements and needs far the

mﬁd.:tion of services by Law Firmi & Torit 1o confinue o rcpr;'scnt James F, Walker inder these

circumstances whereby it contintes to renderlegal services en his behalf w thout contemporzneous

' paymeat

L 12 . Carol Ang Walker ac}mow[cdgcs that Law Fn—m sh.z.ll only cunt\nuc to n:p-cscnt
James F. W&Il:cr J.fshc Cara] Aqnn Walkcr, agrccs 1o bc_jomtly and saverally rcspansfhie and lizble,
toncthn:r w:lﬂ:l James F, Wa.[kcr, for the indcbtcd.ucss incured on his behalf by Law Fimm a.nd

gua.rautccs payment of all Law F rm’s Sr.ah:mcufs For Rendition Of Services for attorneys fecs :md

'cem1m6lm the-amount prcscm‘.iy owed 10 Law Firm."

13.  Caral Au.u Wal}:cr admowlcdgcs receipt of the Amcndcd D1sc]osurc Of

Compensation dated July 15, 2003,_ﬁum.s_&cd to the Office Of The ,Uruwd States Trustee aud —

appeniéd lereto as Exhibit “A”. '

14, As secunty for Carol Ann Walkr:r 5 promise ¢ pay Lzw Firm a5 rccucd herein, she

bc;cb_'r assigns toLaw Flrm all of her ngth tn proceeds frem any sate of her interest in the Cat Ca_,

Property which She pm‘portcély owps, together with James F, Wa.}_l::r, s 2 fifty pereent (50%] tenznt

I



in comnmos, up to the iotal am‘ou.ut af attomeys'. fees and costs incuncd h, Law Firm in
represenizion of James F. Walker a1 the time d.f!.hc_ sale ofthe Cat Cay properiy. Carol Ann Walker .
pmsguﬂjw bas the righl. ta recelve proceeds ﬁfu:m the sale of the Cat Cay Property oréercd by the -
Suprcr.n; Court, Commnuwc.a]¢ OfThe Bahamas in !b;: mafter 25 styled at Pm@h 4 hereinzbove
and the same is hereby assipned to Law Firm Ln;vards payrrie:‘]t.ufpasf, cwrentand future at'tloé'ncys’ _
fees and easts incurred by Law Firm on behalf of James F. Walker, -
-5, Carol Apn Walker pz-‘DmJ'Ss:;s. that should Law Fimns representation of James F.
Walker. conclude, prior'td the s‘alc of the Cat Cay Property, then she will execute aPmmi.ssory HNote
end Mortgage againsi {he Cit"Ciy Property in ﬁvar'of I;aw Firm in the zmount then owed and
coniemplated to be owed by James F. Walket to Law Firm for attomeys' fees azd costs.
16. Law Fi.n;i agress t.hai Caral Am:l szlkcr’__:s‘ ﬁ-ua!nciai lizhility to it on accoumi of the
ﬁncj._itiou ot:-sarviccs on behalf of Ja,u.nsf. ;U‘éalkér shall-be limnited to, Ber i..ul::rc.st in thc ¢at Cay
- Broperty and LawFizmAslrla.]l_ ggt.il‘uu; to Caml Ann Walker for any amount E:yund cif.hc;r hr:r Hfty

:* percent (50%) interest in the Cat Cay pmp&xjt}? or proceeds therefrom.
. 17.- " Carol Aon Walker agrees to execiite any documents fecessary a5 requested by Law

" itid Do, oFjririis ordento.createa seourty interestin £z vorof Law Firm in the Cat Cay Property as well as any

other documents of any pature whatsoever which may be required by Law Firm in order to protect
its rights end interests, o _ . j
18 Carol Ann Wa"ﬂ:‘i:'f'ﬂ:.'rth"c’r'é‘g;récs that if Law Firm's representation of James F.

Waller is ongoing, subsequent o the sale oi’_ﬂsjc Cat Cay P'mpcrry, thatihe repositoryaf the proceeds.

of sale from her fifty percent (50%) interest, either Siduey 5. Collic, Esquire, Si:incy S.Collie &Ca.,

#20 Pesliament Strect, Post Office Box N94'1'81, Massau, Behamas or 2oy othe; designated repository

5



is authorized by this Guarentee OF Paymeat And Assignment Of Proceeds o pay Law Fimm the
amounl then uw:d and toutcmpialcd lo be uncu.rrcd by Law Firm o, bvha.i.foflames E. Walker to

Law Firm 25 ard far anomc‘r fccs and cosl.: withou! further notice or msh'u:uon by Carol Ann

Walker and- upon preseniztion of Law Fu'm 5 Smtemcut(s) For chrimnn Of Seivice to said

n:pas itary.

19.  Carol Ann Wealker agrees thal this décument may be recorded in the Bahamas and in

" the Unitéd States of America

o0, If, at a.ny amr. it becomes ncccssary to commence litigation arising from Carol AJ:u:l

Waﬂccr s failure fo comply vm.h the terms of this Gu.arantcc Of Payment A.nd Ass:gumcnt Of
Proceeds or to consent to the vahdzt)' of Lhc Guamulcc Of Payment And Assipnment Of Proceeds

ar I:br. enforcementthereof, then Carol Ann Wal}::: shall be responsible for all rcascmabl: attemeys’

_fccs and casts incusred by I_aw Fum.

21.  This Ciu.a.ra.ntcc of Paymcnt And Ass:gnmcut Of Proceeds shall bc bmdmg upon

Carol Ann Wal}:cr s heirs, legal rcpr:scutanvcs and assigns.

27:. By his cxccuﬁou below, James F. Walkcr acknowledges and BETEES to the terms a5

ST foribisin the fnstant: Gumnicc DfPaymr_ut A_ud Asstgrlmmt Of Froceeds.

- DATED this 21" day of July, 2003. - -

&ﬁfﬂ‘m%a/@(_ e

u\OMU r{/{ g'f’[/\_; . ‘ B'y: 2t
' : Caraol Ann Welker

Uanire_Jh. Sffcﬂ

Px:u:lled Name
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Frinled Name

/»\/wuxlfflng' By ST e
itng ’ ' ///JamesF Waker . .

Janie . Steen

“Frimfed Name

I

QOF:E‘IUC @?_\LE
Pn.utz:d Name
STATE OF " FLORIDA }
Clss.
COUNTY OF BROWARD 1

I HEREBY CERTIFY Lhai on this d.ay, bcforr. me, 2a nfnc._-r duly zlrthouz:d in the State

‘. zforesaid ta.take acknowl_ed.gmcu\‘.s pcrsnn.ally appeared Carol Ann Walker, to me known or, Wha

produced &s identificalion, to be the person
described in and who cxccutcd the fnrcgcung msuumcnt a.ﬂd acknowledged bcfore me Lhat he

execrted the same.

WTI‘NESS my hand and official seal in the- Coun{y and State lag afczrcsa:d this 217 day of—

JuJ);, 2003 T .
| g/w / M L ebndd.

My Commission Expires:
. o _/NOTARY PUBLIQ/STATE OF FLORID A
T RS Copg L/quﬁ_ftu%w.!v
H Suy  Commision £ DOO178255 E Pﬂ.ﬂttd Nam*

Py 4

H Q@g} Expires 172072007

H '-"_‘ﬂ_'_!f{-‘ * Borded twough :
;uu-u-m-l:ndj Flonda Holsry Aszn,_, b,




STATE OF FLORIDA }
)ss. L

" COUNTY OF BROWARD ).

I HEREBY CERTIFY that op this day, before me, 20 officer duly autharized m the Sla;c

zforesaid 1o lake ackzowledgments, personally appeared James F. Walker, ta me’ knova or who
- as identification, to be the person

produced i ]
described in and who exccuted the foregoing instrument zod aclmowledged before me that he

executed the same,

WITNESS my hand 2ad official seal in the County and State last

July, 2003 ?Z/W ,
- g e -%Aﬂ}ﬁmﬁc -

afaresaid this 21" day of

My Commission Exbir;s: , . _
: : _ _ NOTARY PUBLIC/STATE OF FLORIDA
S Gl . WWhTed el ains
& Commiscian # 009172235 § Printed Name

H > Bandad through H
f1a0413425) Forids Malery A, e £
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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF FLORIDA

THE FORUM BUILDING, EIGHTH FLOOR . Lt

1675 PALM BEACH LAKES BOULEVARD ‘ o-1k-0r
WEST PALM BEACH, FLORIDA 2 % 4i¢)

TO THE BANKRUPTCY: COURI;
CASE# 03-32158 -BKC-PGH-

RE: TAKE JUDICIAL NOTICE OF THE FOLLOWING
NOTICE OF REHEARING AND CQN$IDERATION

I read, in the appeal filed by the rernoved trustee, that the criminal debtor Iames Wa!}cer has no position.
To remove a trustee especially since the estate has benefited by this trustee’s efforts. It now becornes ‘
Clear that the debtor and his connsel must remove the credllors toallow the criminal debtor Walker to

Claim a posmon for removal,

The next logical step expé_czcd by the Watker crew would be for debtor’s counsel 1o put in a claim
Apainst the Cal Cay praperty, take over James Walker's stolen 1/2, then Gary Rotella will mow be given
Sanctions against everyone, with these fiunds going to criminal Walker as cash for the property. This
Will successfully legitimize criminal Walker’s.slolcn money a.nd the property he bought with it.

At any time the deblor could have a]]owed lhe court fo sell (his Cat Cay property. This case should
Have been over'in 90 days. Instead some 600 ﬁhngs have been made. Lawyers are going afier

Lawyers for money.

Since I filed notice o_f appcaj d_enying my position in the Bankrupicy Proceeding and striking my claim,
The judge immediately changed his position-and now wants to have a new hearing. The judge knows
He is wrong. I am the victim here. Jarnes Walker stole $250,000.00 from me and now his counscl,
Gary Rotella, has an agreement with the debtor and his wife. Rotella now owns V2 of the asser that

Walker holds in the Bahamas.

The credi Ldrs elected a trustec who was very aggressive; this trustee brought assets into this no asset
Estate. Now the group of banlcruplcy trustees who are associated with James Walker have to-be

Protected from dlsclosure

After my husband’s death, 1decided 1o invest the $250,000.00 with my then friend and neighbor,
Jaroes F. Walker. About 1988 Walker instructed me to put the funds into his attorneys’ Holtzman
And Krinzman Trust Account. Holtzman wrote checks from-this acconnt per Walker's Jnsttnctans

This investment was to go into income producing property owned by James Walker on the 177
Street Causeway in F1. Lauderdale.

When I asked Walker for proof that I had an ownership interest in the 17" Street property, he could
Not show where my money went. I then filed a civil suit and went {o the Broward County State
Attorncy. It was learned that Walker always used lawyer's trust accounts through which to pass
Money. Walker was charged and convicted of Grand Theft, sentenced 10 3 years in prison, given
Early releasc and is now on probation. Nonc of the lawyers was charged. _

C

It was later learned that Walker spent most of my money for himself and his wife to buy the property  eemnmess
On CatCay in the Bahamas, just off the coast of Florida, about 50 miles east of Miami. The Broward |

rhery Ho, 5208
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State Auumey 5 oﬁicc has always I\nowu this. Ms, Widmer, the ASA, and the wife of Berry Rodderman

(Walker's criminal Tawyer) are very best friends.

Though Watker was convicted as a felon he was never required to surrender any of his assels and was
only required to pay me $250.00 2 month as rcsutumm

After years of attempting 1o recover all my funds in the Baharmas from the Walkcrs in 2002 I sought
Action here in Floridz, hiring a lawyer who filed suit for me against Walker in Broward County.
That judge appointed a Stale Receiver who uncovcrcd additional asscts Walkcr had mana ged (o hide

- From the Criminal Court

On April 25, 2003, Just asthe stan: court was S 1o place all thesc assets under the conlro] of the receiver,
James Walker filed a “no asset” Chapter 7 bankrupicy that slopped all state court action, I was.

Named as the largest creditor.

The receivership case (Linda Walden was the rccewer} was.never ment;oned on the bank_mplcy
Schedule filed by the criminal debtor Wallker. The tristes assigned to this case, Deborah Menotte,
Tock no action to insure the property in Cat Cay or to address the no asset claim. Also, Ms. Mcnotte
Had dealings with James Walker and his compan}' Delray Chemical Co., between 1990 a.nd 1993,

Believing that Walker was about to outmanenver trustee Menotte, Lasked if we could havea
Different trustee. I was told that the creditors could elect their own trustee. I contacted a second
Creditor who agreed to an election. We elected the state appointed receiver because she had the most
Knowledge of the Walker assets, The assigned trustee Menotte had never disclosed her prior dealing
With the Walkers while she was employed with attorneys Danny and Michael Bakst, creating a 3

Conﬂ:ct (See enclosed letter).

Before this elected trustee, Linda Walden, was rattﬁed Waller and counsel on July 3, 2003
Represenied to the criminal court that he needed to travel to the Bahamas to sell his property in -
Cat Cay for the purpose of restitution, that the current assigned trustee Menottc had alrcady
Partitioned the property and was putting it up for sale. Walker was given permission to travel for the
Purpose of seHing his Cat- Cay property. Menotte had never insured the asset. (Transcnpt of

Criminal hcarmg for travel cnclosed.)
The elected [mstee was ratified dcspite a major effort by the debtor’s counsel, Gary Rotella, to block

The ratification. The newly elected trustee went o the Bahamas, blocked the sham sale and convinced

The Bahamian Supreme Conrt to allow jurisdiction of the Cat Cay asset to be under the contro? of the
US Banknuptcy Court. The asset was brought into the esfate.

The debtor’s bankruptcy counsel represented (o the bankrupicy court that both he and his client, the
Debitor, really went to the Bahamas to stop the sale, This was the complete opposite of wi]at was
Represented to the cnmma] court,

On July 21, 2003, at the same time the Cat Cay sale was to go through, the debtor’s counsel, Gary
Rotella, took 1/2 of the Cdt Cay property for himself, This agreement was never disclosed but was

Found by the elected trustee, Linda Walden, during discovery. (Agreement enclosed)

It was discovered during the receivership that $40,000.00 of my money went to James Walker's
Wife, Carol Ann Walker, for her alleged part ownership share of the Cat Cay property.

Debtor’s counsel is profiting from the successful theft of my funds by James Walker.

In 2004 the clected U'u.stcc forced Walker to sign over to her his property rights for Cat Cay. The
Trustee could now sell this asset. The debtor then immediately filed to remove the ELECTED
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Trustee, claiming that she knew the creditors before receivership. This removal hearing was very

Flawed and the elected trustee was not allowed discovery.

estate, and did nothing

It was established that the elected trustee brought assets inio the banksuptcy
Walker's assets have

To harm the estate. However, as learried in the recejver case, many of James

‘Touched lawyers who are now bankruptcy trustees.

The elected trustee was removed despite serious questions concerning if anyone had ever identified
The documents produced by. the debtor’s witness. Exhibit KKK remains in question. I read portions
Of the transcript. : » ' .

by the elected trustee; prior 1o ff:»mova]; that James Walker
Has assets in Cincinnati, Ohio, (See enclosed Sales Agreement.) During this time period James

Walker soid the Cloverleaf Tract at 16970 NW NY Ave, Miami, FL. He sold this pruperty on or
About November 6, 1991 for $2,162,700. These were never disclosed to the Criminal Court,

Substanitial new evidence was discovered

The debtor has now removed the last 2 creditors becanse his cotnsel claimed they were no shows
For a deposition. I have no-knowledge of ever being subpoenaed for a deposition, nor has my -

Lawyer informed mé of such.

Because of my substantial medical issues, I am seldom able 1o speak or ‘even be available to. speak.
I was in 2 wheel chair, could not walk, and

‘The judge in this bankrupicy has seen mie one time,
Could not wear my prosthetic nose because of infection. The debtor’s counsel has been representing
To the judge that T am making up my condition. The judge has donc rothing for me, (My medical
Records are available if requesied ) = : . :

The atiorney I hired had virtually no contact with me. He was very intimidated by debtor's
Counsel whe continuously threatened him with bar complaints and sanctions if he atiempled to do
Anything for me. My attorney abruptly withdrew, ' . : '
My claim came from the crimina| court 14 years ago. There is nothing I can add to this barikrupicy.
At any time Walker could have turped over this Cat Cay assei. He instead chose to fund litigation
To retain his stolen assets. ' '

This entire bankruptcy case is in appeal’ The debtor and his counsel are attempting 10 legitimize
The debtor’s stolen property. My entire claim has been struck and ] have been sanctioned
$237,000.00 after my lawyer was allowed to withdraw. I first lcarned of this withdrawal Iater

Thal day and for the first tirne,

Walker will now go to the criminal court to have his probation dropped, and then claim he owes
Nothing any longer to me because of the sanction. Walker will have managed to keep his stolen

Gains.

Respectfully submitted,

<z . .

Eleanor C. Cole
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

Judge Paul G. Hyman, Jr.

In Re:
Case No. 03-32158-BKC-~PGH

JAMES F. WALKER,

Debtor.

* ok ok k%

EXCERPT OF PROCEEDINGS - JUDGE'S RULING
VARIOUS MOTIONS

July 1, 2005

The above entitled cause came on for hearing before the
HONORABLE PAUL G. HYMAN, JR., one of the Judges in the
UNITED STATES BANXRUPTCY COURT, in and for the SQUTHERN
DISTRICT OF FLORIDA, at 167% Palm Beach Lakes Boulevard,
8th Floor, West Palm Beach, Palm Beach County, Florida,
on July 1, 2005, commencing on or about 1:00 p.m., and
the following proceedings were had: iy ;!

Reported by: Jacquelyn Ann Jones, Court Reporter

OUELLETTE & MAULDIN COURT REPORTERS
(305) 358-8875
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APPEARANCES:

GARY J. ROTELLA & ASSOCIATES, P.A.

By: GARY J. ROTELLA, ESQUIRE, and
JAY L. FARROW, ESQUIRE

On behalf of the Debtor

KEVIN C. GLEASON, P.A.
By: KEVIN C. GLEASON, ESQUIRE
On behalf of Gary J. Rotella & Associates

MARY ALICE GWYNN, P.A.
By: MARY ALICE GWYNN, ESQUIRE
On behalf of Herself

HUGHES HUBBARD & REED, LLP
By: AVIVA L. WERNICK, ESQUIRE
On behalf of Susan Lundborg

DZIKOWSKI & WALSH
By: JOHN L. WALSH, ESQUIRE
On behalf of Chapter 7 Trustee Patricia Dzikowski

UNITED STATES TRUSTEE'S OFFICE
By: HEIDI FEINMAN, ESQUIRE
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THE COURT: Thank you. This matter has come
before the Court upon a motion for all remedies
available, et cetera, and a joinder thereof.

The first issue is the standing. As the
parties have noted, the Court has an independent role to
deal with whether appropriate disclosure has been made.
The Court considers the motion and the joinder as the
parties' efforts to bring an alleged failure to disclose
to the Court's attention, and the Court considers the
motions in light of a, really just an attempt to bring
such alleged violations to the attention of the Court as
"friends of the Court." And I mean that in the legal
sense, obviously.

There is no question that the existence of a
guarantee by the debtor's spouse was required to be
disclosed. It was referenced in a disclosure, but the
disclosure was not timely filed, as admitted by
Mr. Gleason and as reflected by the court record.

The Court finds that the guarantee was not
required to be attached to rhe disclosure, that the
disclosure, once it was filed was adequate, that the
parties did have knowledge of the guarantee pPrior to its
filing with the court. In fact, the Court has an

independent recollection of early in the case there being
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references to this guarantee.

Having said that, it does not excuse Mr.
Rotella from not having timely filed the motion =-- or not
having timely filed the notice. He should have timely
filed the notice. He didn't do it.

The gquestion then 1s, what is the appropriate
remedy. The parties seek severe remedies, disgorgement
of fees, posting of a bond, temporary restraining order,
Or a restraining order from attorneys from imposing a
lien on Bahamian property, et cetera. The Court finds
those types of remedies to be extreme and unwarranted in
this case.

First of all, disgorgement of fees would be
applicable only when the fees were paid from an asset of
the estate. Although the disgorgement cases relate
generally to a Chapter 11 case where Chapter 11 attorneys
have received payment from the estate, and they failed to
make an appropriate disclosure, and subsequently that
disclosure is discovered, and the Court has a remedy,
makes the attorney disgorge the fees back to the estate.

There was no oney paid from the estate in this
case, In fact, the only moneys have been paid from the
debtor's son or through the guarantee of the debtor's
Spouse. So disgorgement is not appropriate.

The Court does not have any sort of
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jurisdiction to restrain Mr. Lockhart from pursuing any
claim in nonestate property, therefore, that remedy is
inappropriate. 24s far as posting a bond, similar, the
Court has no jurisdiction to require Mr. Lockhart to do
that. He has not appeared before this Court, he has not
filed any sort of notice OFf appearance before this Caourt.

The Court also finds that there really has been
no harm to the estate for the untimely disclosure. The
fact that there was an alleged omission within the
guarantee as to the debtor's interest in the property,
frankly, is not material. The Court ruled on the issue
concerning the debtor's interest in that Bahamian
property. Part of the objection that was originally
raised was that Mr. Rotella, on the record at thé 341
meeting, asserted he was not going to assert that the
property was exempt, and then subsequently did assert
that it was exempt.

The Court didn't need to reach any of those
issues whether it's an admissicon as ta the debtor, and
that's because it was clear to the Court that the debtor
was not entitled to exempt the property, and whatever the
small significance of the alleged omission in the
guarantee was, it would have been totally immaterial

to the Court's ruling on the underlying objection to the

exemption.
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As to the fee sharing issue, there's no
testimony that there is a sharing of fees. The only
evidence the Court has is that Mr. Rotella paid, or is
obligated to pay either Mr. Gleason's or Mr. Lockhart's
fees. If there is a fee sharing agreement, Mr. Rotella
is under an existing obligation under the rules to file
such an agreement or notice of an agreement with the
Court and he's -- I'11 reaffirm that obligation, but
there is no evidence before the Court that there is any
fee sharing agreement. And frankly, Mr. Gleason's
characterization of the fee -- the history of the fee
sharing requirement is an accurate one., It goes back to
referral fees, back under the old act. And there is no
evidence that there is any such situation here.

Therefore, I will deny the motion and the
Joinder. I will deny any sanctions as to Mr. Rotella --
against Mr. Rotella, because although he did not timely
file the disclosures, I find that there's no evidence
that he intentionally did not disclose it, and even if he
did, there was no harm to the parties or to the estate by
failure to timely file the disclosures, I will deny
Mr. Gleason's request for sanctions against the moevants,
since I did find that there was an untimely filing of the
notice of disclosure by Mr. Rotella.

You want to prepare the order?
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MR. FARROW: Yes, Your Honor.

There's actually one other issue. Last night

around 5:00 we received two joinders, one on behalf aof

Eleanor Cole and --

THE CQURT; I'"ll deny the other motions, the
other joinders -- thank you.

MR. FARROW: Thank you, Your Honor.

THE COURT: -- by Mr. Kravitz and Ms. Cole.

MS. GWYNN: Your Honor, can we reguest on the
record before Mr. Rotella and Mr. Farrow that before he
submits the order that he also submits to Ms. Wernick and
myself a copy of the Proposed order?

THE COURT: Sure. Absolutely. That's common

courtesy.
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MR.

FARROW: Yes, Your Honor.

(The proceedings were concluded. )
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CERTIVFICATTE

The State of Florida )

County of Palm Beach )

I, JACQUELYN ANN JONES, Court Reporter, certify
that I was authorized to and did stenographically report
the foregoing excerpt of hearing; and that the transcript

is a true record of my stenographic notes.

I further certify that I am not a relative,
enployee, attorney or counsel of any of the parties, nor
am I a relative or employee of any of the parties'’

attorney or counsel connected with the action, nor am I

financially interested in the action.

In witness whereof I have hereunto set my hand

and seal this 7th day of July, 2005.

Q:a ¢ T ’\L HC

" MY COMMISSION § OD 362130

2009 B
gﬁﬁhﬁsnf&bmlﬁmmm JAC&UELYN ANN JONES

Commission No. CC 995954

Expires Feb 18, 2005






UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.: 03-32158-BKC-PGH
Chapter 7 Proceeding
In re:

JAMES F. WALKER,

Debtor.
/

MOTION TO COMPEL INVESTIGATION BY TRUSTEE AND MOTION TO
TAKE ACTION AGAINST THE LAW FIRM OF FERRELL, P.A., GARY
ROTELLA, ESQUIRE, AND GARY J, ROTELLA & ASSOCIATES, P.A,

COMES NOW, Mary Alice Gwynn, prior counsel for Judgment Creditor Eleanor Cole
and Cole’s present counsel in pursuing this investigation into the serious conflict of interst
with the Ferrell Firm, that has damaged Creditor, Cole, throughout the entire proceeding.

Cole files this Motion to Compel an | nvestigation by the Trustee, and Motion to Take Action

Against Ferrell, P.A., Gary J. Rotella, Esq., Gary J. Rotella and Associates, P.A., for

covertly covering up this known conflict, with the intent to deceive the Creditors. Cole

requests the Court to compel the Trustee to investigate the following allegations:

1. Attached as Exhibit #1is an Order from the Bankruptcy Court dated August 8, 2003,
approving the employment of Ferrell, P.A. In the Court's Order, the Court states
that the Ferrell firm “hold[s] no interest adverse to the estate in the matters upon
which they are engaged, that Francis L. Carter and Ferrell Schultz Carter Zumpano
& Fertel, P.A., are disinterested persons as required by 11 U.S.C. §327(a), and
have disclosed any connections with parties set forth in Bankruptcy Rule 2014, and

that their employment is necessary would be in the interest of the estate...” Francis



Carter, Esq. was lead counsel with Gary Murphree, Esq. Both Carterand Murphree

were pariners in the Ferrell law firm at the time they agreed to represent the

Creditor-elected Trustee, Linda Walden.

It has recently been discovered that the firm of Ferrell, P.A., in violation of both the

Bankruptcy Rules and the Rules of Professional Conduct regulating the Florida Bar,

failed to make the following disclosures:

a.

The main partner in the Ferrell Law firm, who represented the Creditor-
elected Trustee, Linda Walden, was also the President of the Board of
Directors of the Cat Cay Yacht Club.

Milton Ferrell, Esq. was also the President of the Cat Cay Yacht Ciub at
the same time Eleanor Cole commenced legai action in the Bahamas
against the Cat Cay property owned by the Debtor. The Cat Cay Yacht
Club was also a Creditor in this Bankruptcy proceeding. The Cat Cay
Yacht Club and Association is the quasi-governmental and legislative
body, that controls all property on Cat Cay island, or at least the Debtor’s
property, the main disclosed asset in the Bankruptcy estate.

The firm of Ferrell, P.A., and their Bahamian counter-parts, undertook
legal representation of the Cat Cay Yacht Club. Attached as Exhibit #2,
is & copy of the Ferrell, P.A. stationary, which shows offices in Nassau,
Bahamas.

The above conflicts prevented the Ferrell firm from aggressively pursuing
the Cat Cay property, the same property that the Ferrell Firm previously
controlled through Milton Ferrell's previous undisclosed position with the

2



Club.
Ferrell's failure to disclose the above conflicts prevented the firm from pursuing rent
from the Cat Cay Yacht Club employees, who were living there on the Walker
property, which was discovered by the firms' client, Creditor-elected Trustee, Linda
Walden.
The undersigned adopts all of the allegations contained in Carl Shuhi. President of

Fla. Precision Calipers, Inc.'s Amended Motion to Compel Investigation by

Trustee... and exhibits attached thereto. [DE #1901]

In addition, Creditor, Cole, and undersigned counsel, were damaged by the conflict
of interest in that the conflict prevented Ferrell, who represented the Creditor-
elected Trustee, from pursuing various, vital legal motions, which, according to the
Bankruptcy Court's rulings, only the Trustee had standing to bring.

The undersigned counsel had numerous conversations with the Creditor-elected
Trustee, Linda Walden, regarding Mr. Rotella's conflict of interest in owning fifty
percent (50%) in the sole asset of the Bankruptcy estate, as a guarantee of
payment for his fees.

Undersigned counsel was informed by the Creditor-elected Trustee that she had

requested her counsel, Gary Murphree, to either file a separate Motion to Disqualify

Mr. Rotella, or to file a joinder in Creditor, Cole's Motion, to no avail. Mr. Murphree
refused to do so, and now it is clear why Mr. Murphree could not follow through and
protect the Creditors from Mr. Rotella’s ownership of the Cat Cay property.

As a result of the Ferrell law firm’s conflict of interest and failure to protect the
Creditors’ rights, the undersigned counsel, in an effort to protect Creditor, Cole's

3
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rights, had to file her own Motion(s) to Disqualify, and was sanctioned over $80,000

in doing so.

At the hearing on May 28, 2004 on Cole's Renewed Motion to Disqualify the Law

Firm of Gary J. Rotella..., the Court made the following ruling:

“Frankly, even assuming the allegations are correct, | don’t find any conflict that
would disqualify Mr. Rotella based on the assertions of Ms. Cole. If Mr. Walker
were in here saying ‘Mr. Rotella has a conflict because of this interest he may have
in the proceeds from the sale of my wife’s interest,” it would be a different issue, or
if the trustee were here, but that's a different issue.” [Emphasis added] [See
Exhibit #3 - May 28, 2004 transcript, excerpt pg. 3]

The Court ultimately ruled that Cole did not have standing to raise any of the issues
raised in her motions, as it should have been raised by the Trustee.
As a result, Creditor, Cole, and undersigned counsel, were damaged in that the

Court denied the Motion to Disqualify and the Renewed Motion to Disqualify, on the

basis that Cole did not have standing, whatsoever, to raise the issues raised in the
Motions. [See Exhibit #4 - DE #426, transcript pg. 66 only]

Likewise, because of the conflict of interest, the Trustee should have brought an
adversary action against Cérol Ann Walker to protect Cole’s equitable interest in
Carol Ann Walker's ownership interest in the property. It was brought to Gary
Murphree’s attention that Cole’s funds were traced leaving the United States, and
used to stop the threat of a foreclosure action by Mary Kraft Kiem, on the Cat Cay
property. Gary Murphree, refused to do so. The undersigned counse! was forced to
file an adversary action on May 13, 2004 in an attempt to protect Cole's rights;
which was later dismissed by the Court. Undersigned counsel was sanctioned

again by the Court and had to pay Kevin Gleason, Esq. $5,000 in attorney’s fees.
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Ultimately, the Debtor's counsel, Gary Rotella, Esq., filed an Emergency Motion to

Stop the Sale of the Property on July 7,2003. [DE #46] In the Debtor's Motion, he

accused undersigned counsel and the Creditor-elected Trustee, Walden, of secretly
orchestrating a covert sale in violation of the Automatic Stay.
Debtor's counsel, Gary Rotella, Esq., made additional unfounded, scandalous

remarks against Waiden and Gwynn in his Emergency Motion to Stay the Sale. The

Court heard the Debtor's Emergency Motion and reserved jurisdiction to award

sanctions against the Debtor. After the hearing, the Creditor-elected Trustee and
her counsel, Gary Murphree, made numerous trips to the Bahamas and discovered
that Mr. Rotella’'s Motion was unfounded. Ms. Walden demanded Mr. Murphree to
file motions for sanctions pursuant to the Court's Order dated July 17, 2003, to no
avail. [DE #55]

As a result of Mr. Murphree's failure to file the appropriate motion for sanctions, the
undersigned counsel was once again forced, in protection of her client’s rights, to

file a Motion for Sanctions Against Gary J. Rotella, Esq., which was ultimately

withdrawn by the undersigned counsel, Gwynn.
Cole's successor counsel, Arthur Neiwirth, Esq., believed there was merit to the

Motion and filed a Motion to Reconsider, Alter and/or Amend Cole's Withdrawal of

Motion for Sanctions Against Gary J. Rotella Pursuant to the July 17, 2003 Order.

[DE #455]

After much insistence, the Creditor-elected Trustee was finally successful in getting

Mr. Murphree to file a Joinder Motion in Mr. Neiwirth’s Motion to resurrect Cole’s

withdrawn Motion for Sanctions. [DE #459] Gary Murphree, for the firm, failed to

5
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20.

pursue this Motion and thus a hearing was never held. The fact that the firm filed a
Joinder in Mr. Neiwirth's Motion to resurrect Cole’s withdrawn Motion for Sanctions
is support that both attorneys of record believed there was merit to Cole’s original

Motion for Sanctions against Rotella.

Oddly enough, Mr. Rotella never sought sanctions against attorneys, Neiwirth or

Murphree, for attempting to resurrect Cole’s withdrawn Motion for Sanctions: but

instead, unmercifully sought sanctions against the undersigned counsel, Gwynn, the

counsel who withdrew the Motion.
As a result of the conflict of interest, the Trustee’s counsel failed to pursue Cole’s

Motion for Sanctions against Gary Rotella; and, undersigned counsel and Cole were

sanctioned unjustly and unfairly and are still fighting the Judgment, presently in the

Eleventh Circuit,

Finally, because of the conflict of interest, the Ferrell firm refused to advance the

most crucial pleading in the Bankruptcy proceeding, to wit: the Trustee’s Complaint

Objecting to Debtor's Discharge filed on October 6, 2003. Oddly enough, this

Complaint does not show up on the Docket Report, and was traced as having been
taken out of the current file and transferred to Atlanta, Ga. As a closed file. The
Trustee's Complaint is attached hereto as Exhibit #5.

WHEREFORE, Mary Alice Gwynn, prior counsel for Creditor, Eleanor Cole, requests

this Honorable Court to order an investigation by the Trustee into the allegations made in

this Motion, and in all other motions for investigation; and to take the appropriate punitive

actions against the law firm of Ferrell, PA, Gary J. Rotella, Esq., and Gary J. Rotella &

Associates, P.A.



UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.: 03-32158-BKC-PGH
Chapter 7 Proceeding

In re:
JAMES F. WALKER,

Debtor.

CERTIFICATE OF SERVICE

| hereby certify that on September 20, 2007, | electronically filed the foregoing
document with the Clerk of Court using CM/ECF. | also certify that the foregoing
instrument is being served this day on all counsel of record or pro se parties identified on
the attached Service List in the manner specified, either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for those
counsel or parties who are not authorized to receive electronically Notices of Electronic

Filing.

s/ Mary Alice Gwynn
Florida Bar No.: 879584
805 George Bush Boulevard
Delray Beach, FL 33483
Telephone: 561-330-0633
Facsimile: 561-330-8778
E-mail: mgwynnlaw@aol.com
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Gary J. Rotella & Associates, P.A.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 03-32158-BKC-PGH

In Re:

JAMES F. WALKER, Q@Y

Debtor.

MOTION TO COMPEL INVESTIGATION AND MOTION TO TAKE ACTION AGAINST
FERRELL, P.A., GARY J. ROTELIA, ESQUIRE, GARY J. ROTELLA &
ASSOCIATES, P.A., GARY MURPHREE, ESQUIRE FILED BY CREDITOR CARI,
SHUHI and JOINDER FILED BY INTERESTED PARTY MARY A. GWYNN (Re:
[1880] MOTION TO COMPEL MOTION FILED BY CREDITOR CARY, SHUHI)
REPLACES ENTRY NO. 1887 and AMENDED MOTION ([1880] MOTION TO
COMPEL: MOTION AND MOTION TO TAKE ACTION AGAINST FERRELL, P.A.,
GARY J. ROTELLA, ESQUIRE, GARY J. ROTELLA & ASSOCIATES, P.A.)
FILED BY CREDITOR CARI, SHUHI

June 26, 2007

The above-styled cause came on for hearing before the
HONORABLE PAUL G. HYMAN, JR., Chief Judge of the United States
Bankruptcy Court, in and for the Southern District of Florida,
at 1515 N. Flagler Drive, West Palm Beach, Palm Beach County,
Florida on Tuesday, June 26, 2007, commencing at or about 10:30

a.m., and the following proceedings were had:

Reported by: Anna M. Meagher
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APPEARANCES ;

DZIKOWSKI & WALSH, by
JOHN L. WALSH, ESQUIRE
On behalf of the Patricia Dzikowski,
Chapter 7 Trustee.

GARY J. ROTELLA & ASSOCIATES, P.A., by
GARY J. ROTELLA, ESQUIRE and
JAY FARRCW, ESQUIRE
On behalf of the Debtor and Gary J. Rotella, Esquire.

GARY MURPHREE, ESQUIRE
On behalf of Gary Murphree, Esquire

STEVE WASSERSTEIN, ESQUIRE
On behalf of the Ferrell law firm.

MARY ATICE GWYNN, ESQUIRE
Cn behalf of Elenore Cole.

CARL J. SHUHI, PRO SE

Via Telephone:
PATRICIA DZIKOWSKI, CHAPTER 7 TRUSTEE

OFFICE OF THE UNITED STATES TRUSTEE, by
HEIDI A. FEINMAN, ATTORNEY/ADVISCR
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THE COURT: Walker.

Mr. Walsh, do I need to get Ms. Dzikowski on the

phone?

MR. WALSH: Yes, Judge.

(Thereupon, the Court contacts Ms. Dzikowski via
telephone.)

MS. DZIKOWSKI: Patricia Dzikowski..

THE COURT: Good morning. It's Judge Hyman. How are
you?

MS. DZIKOWSKI: Good morning, Judge.

THE COURT: Why don't I take appearances for the
record?

MR. ROTELLA: Gary Rotella and Jay Farrow on behalf

of the debtor and myself, your Honor.

MR. MURPHREE: Good morning, your Honor. Gary
Murphree on behalf of myself.

MR. WASSERSTEIN: Good morning, your Honor. Steve
Wasserstein on behaif of the Ferrell law firm.

MS. GWYNN: Mary Alice Gwynn on behalf of creditor

Cole. Good morning.

MR. SHUHI: Carl J. Shuhi on behalf of myszelf.

THE COURT: Okay. Mr. Walsh?

MR. WALSH: John Walsh on behalf of Patricia
Dzikowski, Chapter 7 Trustee. Ms. Dzikowski is on the phone,

Judge, and I believe in my discussion with your courtroom deputy

OUELLETTE & MAULDIN CCURT REPORTERS, INC. (305)358-8875
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yesterday, she indicated that Ms. Dzikowski is going to
conference in Ms. Feinman.

IHE COURT: Okay. That's fine.

MS. DZIKOWSKI: Should I do that now, Judge?

THE COURT: Yeah, do it now.

MS. DZIKOWSKI: Okay. Everyone is here, Judge.

THE COURT: Okay. Ms. Feinman, since you're the
gsecond person on the call, you really need to keep your voice

up.
MS. FEINMAN: Thank you, your Honor, and basically

I'm here just to listen, so --

THE COURT: That's fine.

Mr. Walsh, you're not getting away so easy. Come on
up to the podium, because it's all directed -- no, stay at the
podium. I have a couple of questions.

MR. WALSH: Yes.

THE COURT: Have you reviewed the motions and the
joinders?

MR. WALSH: I reviewed the initial motion filed by
Mr. Shuhi, the amended motion filed by Mr. Shuhi, and the
joinder, the joinder by Ms. Gwynn. Ms. Gwynn's -- I guessg these
aren't even on for today. Ms. Gwynn filed another motion that I
received last night by ECF, but I don't think it's on for today,

but essentially it's the same argument, Judge.

THE COURT: Okay. Have you investigated, through the

OUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875
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course of this case, the allegations raised in the motion?

MR. WALSH: If I could back up --

THE COURT: Yes, sir,

MR. WALSH: -- and finish my response to your last
question?

THE COURT: Oh, I'm sorry, I thought you were done.

MR. WALSH: I was, and as you were asking me the
question, I remembered there is another pleading, which I have
also reviewed that was filed, I believe, yesterday, which was in
response to the Ferrell firm's response to the motion.

Mr. Shuhi has also filed a response to Ferrell's responsive.
1've reviewed both of those pleadings ag well.

In answer to the second question, as I understand the
argument that's being raised, Judge, the allegations seem to
center on, at least from the estate's perspective, the
non-disclosure of Mr. Ferrell's, I quess, associlation or
relationship as an officer or director of the Cat Cay Yacht Club
over in the Bahamas.

Candidly, Judge, it was our office that found that
out. It's in Mr. Ferrell's statement in Martindale Hubbell.
We're the ones that found it. That was the basis for our
initial objection to the Ferrell firm. If your Honor will
recall, at the time all these matters played out, in July and

August, I guess now going on two years age, that was the crux of

the argument. There were services provided.

OUELLETTE & MAULDIN COURT REPORTERS, INC. {305)358-8875
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We believed and we served discovery to the extent of
what exactly this conflict was, whether it rose to the level of
should it have been disclosed. Candidly, I think it probably
should have. I think it should have been listed as a
disclosure. I am not sure it would have precluded
representation, but certainly it should have been disclosged.

Which then takes us to the next step of if it's not
disclosed, what is the remedy to the estate, and from our
perspective, at the time we were looking at these things, it was
that the fees -- the most drastic remedy, I guess, that the
Court would have would be to deny fees altogether for failure to
disclose initially. We didn't reach an adjudication on the
Ferrell fee application, because as the Court was advised,

Mr. Rotella acquired the Ferrell firm's administrative claim,
and as part of the settlement agreement to the sale, agreed to
subordinate that to the costs of the Chapter 7 administrative
claimants as they then existed.

There were no claims allowed at that time. 211 the
claims had been resolved. The last claim to be disposed of was
the Susan Lumborg claim, which by an agreement, again, prior --
I think it was late July, early August, maybe a week before the
settlement agreement, we finally disposed of the Lumborg claim.

Mr. Shuhi's claim had been disposed of previocusly.
The Cole claims had been disposed of previously. Cat Cay had

agreed to withdraw their claim. The Court had ruled on the

OUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875
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other administrative claimants, those being the attorneys in the
Bahamas and, I believe, the appraiser in the Bahamas who had
been employed by the prior Chapter 7 trustee in the case,

Ms. Walden.

We had looked at all the claims. ‘The only people
remaining with a claim to the assets of this estate were the
administrative claims of Ms. Dzikowski, my firm, and then the
bundle of claims that Mr. Rotella had, which he had agreed to

subordinate to all other allowed claims.

So I guess, the short answer is yes, to the best of

my gleaning of what is really at play here, it's the

non-disclosure of the Cat Cay involvement by Mr. Ferrell. That

was looked at. It was investigated, discovery was served. I'm
not sure that I know exactly what his involvement was, but
certainly from Ms. Dzikowski's perspective, it should have

been -- it was a potential conflict which should have been

disclosed. It was not, which then moved us on to the remedy

section, which got resolved through the settlement and
resolution process.

Now, if there is anything else in here that I -- and,
again, there are a number of other matters and issues raiged,
but, candidly, from estate's perspective that's the issue.

There are allegations of malpractice and disclosures of

attorneys and such. I don't think those touch on this

bankruptcy estate. There may be separate claims or causes of

OUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875
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action as against Ms. Walden, by Ms. Walden as against her
counsel, but candidly those don't involve this estate. Those
are personal claims of other parties.

THE COURT: Okay. Thank you.

MR. WALSH: Thank you.

THE COURT: And I agree. Thank you for your
recitation.

Since the trustee has investigated the matter and the
motions merely geek an investigation, the history of this case
ig convoluted, it's extensive, the Court has entered numercus

orders dealing with these same types of igssues, therefore, I'm

~denying the motions and the joinders as moot, since the trustee

has investigated all these matters and all those issues have

been brought up by the Court.

Mr. Walsh, if you can submit the order, I would
appreciate it?

MR. FARROW: Your Honor, if I may comment on behalf
of the debtor and Mr. Rotella?

THE COURT: No.

MR. FARROW: Thank you.

MR. WALSH: Judge, I have a simple order that states
for the reasons stated on the record, it's denied with
prejudice, is that sufficient?

THE COURT: Yes, sir.

MR. WALSH: I'm circulating copies to all parties.

QUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875
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They can take a look at it while you're --

THE COURT: I don't need to hear from anyone on these
matters that have been litigated over and over and over, and
comments from you would just invite comments from everyone else,
and I ruled on the pleadings and the prior court orders and
Mr. Walsh's representation that he has investigated these

alleged claims.

{(Whereupon, the hearing was concluded.)

QUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875
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CERTIFICATE

STATE OF FLORIDA:
COUNTY OF PATM BEACH:

I, Anna M. Meagher, Shorthand Reporter and Notary
Public for the State of Florida at Large, do hereby certify that
the foregoing proceedings were taken before me, in the cause, at
the time and place, and in the presence of the Court and counsel
ag stated in the caption hereto on Page 1 hereof; that the
foregoing computer-assisted transcription, consisting of pages
marbered 1 through 10, inclusive, is a true and accurate record

of my Stenographic notes taken at said proceedings.

I further certify that I am not of counsel, I am not

related to nor employed by any attorney in this case.

Dated this 19th day of July 2007.

My Commission Expires: Anna M. Meagher, Notary Public
December 7, 2008 State of Florida at Large

Commisgsion #DD355554

QUELLETTE & MAULDIN COURT REPORTERS, INC. (305)358-8875







UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.: 03-32158-BKC-PGH
Chapter 7 Proceeding

In re:
JAMES F. WALKER,

Debtor.
/

MOTION FOR REHEARING AND RECONSIDERATION OF COURT’S JUNE 26™
2007 ORDER DENYING COLE’S MOTION TO
COMPEL INVESTIGATION BY TRUSTEE AND MOTION TO
TAKE ACTION AGAINST THE LAW FIRM OF FERRELL, P.A., GARY
ROTELLA, ESQUIRE, AND GARY J. ROTELLA & ASSOCIATES, P.A.

COMES NOW, Mary Alice Gwynn, prior counsel for Judgment Creditor Eleanor Cole
and Cole's present counsel in pursuing this investigation into the serious conflict of interest
with the Ferrell Firm, files this Motion for Rehearing on the Court’s June 26’”, 2007 Order,

as Creditor, Cole and Pro Se Creditor Shuhi have, been damaged throughout the entire

Bankruptcy proceeding, and further states:

1. A hearing was conducted on June 26, 2007, on Creditors Motion to Campel!

Investigation, and Amended Motion to Compel an Investigation, on the Ferrell law

firm’s conflict of interest. [DE #1880 and DE #1901]

2. On behalf of Creditor, Eleanor Cole, the undersigned files this Motion for Rehearing,

as the Court would not allow either Creditor, Carl Shuhi or the undersigned counsel
for Cole, to present any afguments at the hearing. The Court only allowed the
Trustee’s counsel to make unsupported hearsay statements on the record, and the

Court based its decision solely on those unsupported hearsay statements.



In not allowing either filing party to put on any argument, the Court should
reconsider the following before rendering a final decision.
The Court only heard statements of the Trustee's counsel, wherein Mr. Walsh

informed the Court that the Trustee was well aware of the conflict, and that the

Trustee had performed her own unannounced investigation, Patricia Dzikowski, as
the current Chapter 7 Trustee, had an obligation to disciose this conflict, not only to
the Court, but to all the Creditors, and Ms. Dzikowksi did not. Further, Trustee,
Patricia Dzikowski, had no standing to secretly respond to undisclosed conflict of
interest, as she was not a party involved, when the non-disclosure issue occurred.
Her only involvement should have been to take whatever action the court would
order after the Trustee reported this issue to the Court and Creditors. Such action
by Trustee Dzikowski raises the question of what involvement Ms. Dzikowski has
with the Ferrell firm that made her privilege to information that the Creditors and
Walden did not have until recently. This should be reason enough for the court to
reconsider this matter and now order an independent investigation. Further, the
Court erred in not conducting an Evidentiary Hearing on this matter.

Without conducting a full evidentiary hearing, the Court took the Trustee's counsel's
word as judicial truth, 1) without putting Mr. Walsh under oath, and 2) without any
supporting facts, reports or documents to support his allegations, which ultimately
deprived the creditors of their right to cross-examine the Trustee’s counsel’s
statements, which was error. Whether there is a conflict situation here, is not an

issue for the Trustee to decide. ltis a judicial decision for the Court to decide.

The Creditors have previously outlined their allegations of confiict in their Motion(s)

2



to Compel and Investigation.

The Ferrell law firmed stated in their Response in Opposition to the Creditors’

Motion to Compel, [DE #1898], that Mr. Ferrell’s involvement with the Cat Cay Yacht

Club did not require disclosure. Likewise, itis not for Attorney Ferrell to decide if

his involvement with the Cat Cay Yacht Club needed to be disclosed, but again is a

judicial determination.

Bankruptcy Rule 2014 gives a specific list of facts that must be included in the

application, both with regard to the trustee, and in the verified statement from the
person to be employed. Pursuant to the Rule, the applicant and the professional

must disclose, in detail “all of the person’s connection with the debtor,

creditors, or any other party in interest, their respective attorneys and accountants,
the United States Trustee, or any person employed in the office of the United States
Trustee”, and not merely those they believe rise to the level of a conflict. /n re: Gulf

Coast Orthopedijc Center, 265 B.R. 318 (N.D. Fla. 2001) also citing In_re: Keller

Financial Services of Florida. inc., 243 B.R. 806 (N.D. Fla. 1999). Clearly, the Rule

and the case law make it abundantly clear, the Ferrell firm should have disclosed
their interest in the Cat Cay Yacht Club to the Creditors.

Further, in the In re: Gulf Coast, supra, the Court held:

“These disclosure requirements are not discretionary and the duty of the
professional to disclose all connections with the Debtor, Debtor in possession,
insider, creditors, or parties of interest, is a must, including fee arrangements.”

(Emphasis added)

“The duty to disclose the professional’s connection under FRBP 2014 is a
mandatory requirement and the scope of the disclosure is far broader than what is

required for disqualification.”
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In the case of In re: Kefler Financial, supra:

‘A mere violation of the disclosure rule alone was enough to disqualify a
professional and deny all compensation, regardless whether the undisclosed
connections or fee arrangements are materially adverse to the interest of the estate
or insignificant.” See also In re; Smifty’s Truck Stop, Inc.. 210 B.R. 844 (10" Cir.

1997}

The former elected Trustee’s counsel is a well seasoned Bankruptcy firm charged

with the expert knowledge of knowing all of the Bankruptcy disclosure Rules. The
Ferrell firm failed to disclose its connections with the Cat Cay Yacht Club, and

additionally erred when it continued to withhold this information when the Yacht
Club became a Creditor in this Bankruptcy proceeding.

Under §327(c) it states:

‘In a case under Chapter 7, Chapter 12 or 11 of this title, a person is not disqualified
for employment under this section solely because of such persons employment by,
or representation of a creditor, unless there is an objection by another creditor

or the United States Trustee, in which case the Court shall disapprove of the
employment if there is an actual conflict of interest.” [Emphasis added] In re;

Maynard, 172 B.R. 353 (M.D. Fla. 1994)

Pursuant to Maynard, the Ferrell firms assertion that it did not have to disclose is
incorrect. The above case also reiterates that the Creditors should be given an
opportunity to object the employment, once the disclosure is made.

If the Ferrell firm had made the required statutory disclosure, the Creditors certainiy
would have objected to the firm’s employment, and would not have had to suffer the
damages resulting from this conflict.

In re: Finao Corporation, 2005 WL 419704 (Bankr. M.D. Fla. 2005), states:

“Section 327(a) of the Bankruptcy Code provides:
11 USC §327. Employment of professional persons
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(a) Except as otherwise provided in this section, the trustee, with the court's
approval, may employ one or more attorneys, accountants, appraisers, auctioneers,
or other professional persons, that do not hold or represent an interest adverse to
the estate, and that are disinterested persons, to represent or assist the trustee in
carrying out the trustee’s duties under this title.

11 U.S.C. §327(a)(Emphasis supplied). The term “disinterested person’ is
defined in §101(14) of the Bankruptcy Code to mean a person that “does not have
an_interest materially adverse to the interest of the estate or any class of
creditors or equity security holders, by reason of any direct or indirect relationship
to, connection with, or interest in, the debtor.” [Emphasis added] (See also /n re:

Jennings, 199 Fed.Appx. 845 (11" Cir. 2006)

Milton Ferrell, Francis Carter, and Gary Murphree of the Ferrell law firm were not
“disinterested persons” as their interests were materially adverse to their client, the
Elected Trustee Linda J. Walden, and her fiduciary duties to the Creditors, Eleanor
Cole and Carl Shuhi.

The Ferrell law firm, through its partners, Francis L. Carter and Gary Murphree,

additionally made material misrepresentations to the Court in their Application for

Employment, which was also reflected in the Court's Order Approving Employment

of the Trustee’s Attorney [DE #81]. The Court's Order held the following:

“... that, Francis L. Carter and Ferrell Schultz Carter Zumpano & Fertel, P.A., hold
no interest adverse to the estate in the matters upon which they are engaged, that
Francis L. Carter and Ferrell Schultz Carter Zumpano & Fertel, P.A. are
disinterested persons as required by 11 U.S.C. §327(a), and have disclosed any
connections with parties get forth in bankruptey Rule 2014, and that their
employment is necessary and would be in the best interests of the estate...”

In the Ferrell law firm’'s Response in Opposition, the Ferrell firm alleges that Mr.

Ferrell's involvement with the Cat Cay Yacht Club did not require disclosure.
However, the firm lied to the Court when they affirmatively asserted that the firm had
disclosed any connections with the parties set forth in Rule 2004.

As stated above, whether or not a party is disinterested is a guestion of law which
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19.

20.

21.

22.

requires a hearing from the Court; which the Court never held. it is not for Mr.
Ferrell, nor the current Trustee, to decide if there is an actual conflict.

The Court clearly erred in not conducting an evidentiary hearing on whether a
conflict existed, violating 11 U.S.C. §327(c), which states:

‘In a case under Chapter 7, 12, Or 11 of this title, a person is not disqualified for

employment under this section solely because of such person’s employment by or
representation of a creditor, unless there is objection by another creditor or the

United States trustee, in which case the court shall disapprove such employment

if there is an actual conflict of interest.” | Emphasis added] In re Maynard, 172 B.R.
353 (M.D. Fla. 1994)

In this case, the Creditors and the Creditor-elected Trustee ( Ferrell’s client),
Waiden, were wrongfully deprived of their opportunity to object to the Ferrell firm's

employment, as they were never informed of even the a“potential” of a conflict.

Such conduct violated the Creditors and their elected Trustee's Substantive and
Procedural Due Process Rights, in violation of the 14! Amendment.

The Court, in accepting the Trustee’s counsel's hearsay argument without
conducting an evidentiary hearing, violated §327(c) and further violated the
Creditors’ Due Process Rights.

The Court cannot look at this “undisclosed conflict of interest” through a rear-view
mirror, or an “after the fact” approach, because it circumvents the whole intent of
requiring a Trustee's counsel to fully disclose and give their client, and the Creditors,
a chance to object, and ultimately, for the Court to decide whether a conflict exists.
The Court did not fulfill its judicial duty by not fully examining this undisclosed
conflict. The Court just accepted the Trustee's counsel's unsupported hearsay

statements that the Successor Region 21 Panel Trustee, knew of the undisclosed
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relationship, conducted her own secret investigation, and since the firm was not
paid, there was no harm to the Estate. When in fact, the Ferrell firm did receive
compensation, between $15,000 to $20,000 from debtor's counsel, Gary Rotella,
who purchased the Ferrell firm's administrative claim. The Court's acceptance of the
‘no harm - no foul” band aid over this undisclosed conflict, is wrong. “When a
conflict of interest exists, it is immaterial whether or not the estate suffered harm.” In

re: Florida Peach Corporation of America, International Division, 110 B.R. 589 (M.D.

Fla. 1990)

The issue is not only the nondisclosure of the Ferrell conflict of interest, but more
importantly now is itis impossible to predict how this entire proceeding would have
turned out, if the Ferrell firm would have properly disclosed their conflict to the
Creditors and Walden up front, as required. The only way to really teil is to put all
the parties back into their respective positions, when the Ferrell firm failed to
disclose.

The conduct exhibited here fell far below the required “disinterested professional”,

who has a fiduciary duty of high honesty and loyalty to all Creditors and parties ina

Chapter 7 case. Woods v. City National Bank & Trust, supra; Moser v. Darmow,

Supra.

Not only did the Ferrell firm breach their mandatory disclosure
requirements under 11 U.S.C. §327(a)(c) and Bankruptcy Rule 2014, but the
firm also violated the Rules of Professional Conduct regulating the Florida

Bar, which mandates a referral from this Court to the Florida Bar,

Pursuant to the Rules Regulating the Florida Bar - Rule 4.17 Conflict of Interest:

General Rule:
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27.

28.

(a})  Representing Adverse Interests. Except as provided in subdivision (b), a

lawyer shali not represent a client if:
(1) the representation of 1 client will be directly adverse to another client; or

(2}  there is a substantial risk that the representation of 1 or more clients will be
materially fimited by the lawyer’s responsibilities to another client, a former client or
a third person or by a personal interest of the lawyer.

(b)  Notwithstanding the existence of a conflict of interest under subdivision (a), a

lawyer may represent a client if:
(4) each affected client give informed consent, confirmed in writing or clearly stated

on the record at a hearing.

Francis L. Carter, Esq., and/or the Ferrell law firm, knew that representing the
Trustee in this Bankruptcy litigation “would be materially limited by the personal
interest of one or more of the lawyers” involved in the representation.

Under “Comments”, the Florida Bar further states:

Loyalty to a client

Loyalty and independent judgment are essential elements in the lawyer's
relationship to a client. Conflicts of interest can arise from the lawyer's
responsibilities to another client, a former client or a third person, or from the

lawyer’s own interests.

Lawyer’s interests

The lawyer's own interests should not be permitted to have adverse effect on
representation of a client. .... A lawyer may not allow related business interests to

affect representation...

Other conflict situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to
assess. Relevant factors in determining whether there is potential for adverse effect
include the duration and intimacy of the lawyer's relationship with the client or
clients involved, the functions being performed by the lawyer, the likelihood that
actual confiict will arise, and the likely prejudice to the client from the conflict if it
does arise. The question is often one of proximity and degree.

Rule 4-8.4 Misconduct - gives the guidelines for what determines misconduct.
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30.

31.

32.

33.

A lawyer shall not:

(c} engage in conduct involving dishonesty, fraud, deceit, or misrepresentation...
Under “Comments”, the Florida Bar further states:

Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct....

On April 26, 2006, this Court sent the Florida Bar a letter requesting the Chief
Disciplinary Counsel open an investigative file on the undersigned counsel, as to the

Court's biased finding of unprofessional conduct, made in an Order issued on

the same exact date (wasting no time). The order failed to cite to any breaches of

the Rules of Professional Conduct or any Ethical violations by the undersigned.
(Attached as Exhibit 1)

Therefore, this Court should immediately request an investigation into the serious
ethical breach of the Ferrell law firm and Gary J. Rotella, Esq., and Gary J. Rotelia
and Assaociates, P.A. for their non-disclosure, in violation of the Professional and
Ethical Rules cited above.

Pursuant to the above detailed Rules of Professional Conduct, Milton Ferrell, Esq.,
Francis Carter, Esq., Gary Murphree, Esq., and the law firm of Ferrell. P.A., at
minimum, attempted to deceive their client and this Court, by misrepresenting their
relationship with the Cat Cay Yacht Club. Such actions are in violation of the Rules
and are subject to sanctions by this Court and referral to the Florida Bar for

disciplinary actions.

Ironically, Counsel for the Debtor, Gary Rotella, was successful in removing the
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36.

Creditor-elected Trustee, Walden, based on an alleged immaterial non-disclosure
that she was the Resident Agent for Creditor's Shuhi’s corporation. The Ferrell law
firm represented the Trustee during the removal proceedings, knowing all along that
they were in a conflict situation themselves.

How Ms. Walden's(a non-region 21 Panel Trustee) alleged immaterial non-

disclosure became fraud on the Court, is mind boggling and more importantly, in

direct conflict with this Court’s ruling in the recent case involving the issue of

whether or not a Region 21 Panel 7, Trustee committed fraud on the court. Inre:

Baron’s Stores_Inc. 2007 Bankr. LEXIS 1372.

In Baron’s, Judge Hyman held:

“Generally speaking, only the most egregious misconduct, such as bribery of a
judge or members of a jury, or the fabrication of evidence by a party in which an
attorney is implicated, will constitute fraud on the court Less egregious
misconduct, such as nondisclosure to the court of facts allegedly pertinent to the
matter before it, will not ordinarily rise to the level of fraud on the court.” [Emphasis

added] (attached as Exhibit 2)

Also in Baron, this court interestingly distinguishes the caselaw cited by the
aggrieved party, as cases involving material nondisclosures such as failure to
disclose fee arrangements. (page 14) However, in Walker, when this court was
faced with Debtor's Counsel, Gary Rotella’s material nondisclosure of his fee
arrangements in obtaining a 50% interest in the only disclosed asset in the
bankruptcy estate, this court ruled Mr. Rotella’s nondisclosure was not important,
immaterial and according to the court caused no harm estate. Ultimately, this court
refused to sanction Mr. Rotella, or require him disgorge any interest in the Cat Cay

property.

Here the Trustee’s counsel admitted to the Court that the alleged conflict should
have been disclosed early on. However, Mr. Walsh misinforms the Court that, since

the Ferrell firm did not receive any fees, there is no adequate remedy; and thus, the

10
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39.

issue is basically moot. We all know Ferrell's administrative claim was bought by

Mr. Rotella.
The Court’s conduct of rejecting this failure to disclose as “no harm no foul or no

harm to the Estate type attitude which was rejected by the Court in the case of In

re: Fla. Peach Corporation of America, 110 B.R. 589 (N.D. Fla. 1990).

Bankruptcyjudges are frequently called upon to strike a delicate balance between
conflicting forces. Disinterestedness is a worthy objective for which much
substance might appropriately be sacrificed. The public's confidence in the integrity
of the administration of the bankruptcy system is of utmost importance. /n re:

Eastern Charter Tours, Inc., 167 B.R. 995 (M.D. Ga. 1994)

With that allegiance to the public, this Court should compel an investigation into the
Creditors' allegations and conduct an evidentiary hearing on the matter, and award
sanctions and damages. This Court should further refer the matter to the Florida
Bar to conduct an investigation into the Ferrell firm's failure to disclose this conflict
in violation of the Rules of Professional Conduct and Ethical Rules.

WHEREFORE, Mary Alice Gwynn, Esq., as prior counsel for Creditor, Eleanor Cole,

and on behalf of Cole’s interest in this issue, requests this Honorable Court for: 1) a

rehearing and reconsideration of the Creditors’ Motion(s) to Compel Investigation by the

Trustee; 2) to conduct an Evidentiary Hearing to allow the Creditors an equal opportunity to

present evidence and arguments regarding this critical violation of 11 U.5.C. §327(a)(c),

Rule 2014; 3) an Order referring this matter to The Florida Bar for an investigation; 4) put

the Creditors and the Elected Trustee back into the position they were in, when the Ferrell

11



firm failed to disclose the firm's relationship to the Cat Cay Yacht Club in their employment
affidavit: and 5) the Court should immediately correct all the wrongdoings to the Creditors,

undersigned counsel and the Creditor Elected Trustee.
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SERVICE LIST

In re: James F. Walker
Case No.: 03-32158-BKC-PGH
United States Bankruptcy Court, Southern District of Florida

Service by CM/ECF generated notice

Gary J. Rotella, Esq.
rotellagar@aol.com

Gary J. Rotella & Associates, P.A.
New River Center, Suite 1850,

200 East Las Olas Blvd

Ft. Lauderdale, FL 33301

Tel: 954-763-2500

Fax: 954-467-2231

Attorney for Debtor: James Walker

John L. Walsh, Esq.
iwalsh@dwlawyer.com

Dzikowski & Walsh, P.A.

1601 Sawgrass Corporate Parkway
Suite 120

Ft. Lauderdale, FL 33323

Heidi Feinman, Esq.
USTPRegion21.MM.ECF@usdoi.gov
Office of the U.S. Trustee

51 Southwest 1% Avenue, Suite 1204
Miami, FL 33130

14

Kevin C. Gleason, Esq.
kgpaecmi@aol.com

2699 Stirling Road, Suite A201
Ft. Lauderdale, FL 33312

Service by facsimile to:
Gary M. Murphree, Esq.
142A Beacom Blvd.
Miami, FL 33135

Aviva L. Wernick, Esq.

Hughes Hubbard & Reed LLP

201 South Biscayne Blvd., Suite 2500
Miami, Florida 33131
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e onss ™ BECEIVED

The Forum Building Complex

1675 Palm Beach Lakes Boulevard APR 28 7008
West Palm Beach, Florida 33401
THE FLORIDA %2@

PAUL G. HYMAN, JR.
Ay RO FT. LAUDERDACEOFECE

April 26, 2006

The Florida Bar

Ft. Lauderdale Branch

Chief Disciplinary Counsel
Cypress Financial Center, Suite 900
5900 North Andrews Ave. '
Ft. Lauderdale, FL 33309

Dear Chief Disciplinary Counsel:

Judge Hyman asked me to send you a copy of the enclosed Memorandum Qrder which he
entered ftoday in the case of It re James F. Walker, Case No. 03-32158-BKC-PGH. Judge
Hyman requests that your office investigate the findings therein relating to Mary Alice Gwynn,
Esquire’s unprofessional conduet,

Sincerely,

%:é oud

Law Clerk to the
Honorable Paul G. Hyman, Jr.,
United States Bankruptey Judge

Enclosure:  Memorandum Order entered April 26, 2006










UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.: 03-32158-BKC-PGH
Chapter 7 Proceeding

inre;
JAMES F. WALKER,

Debtor.
/

SUPPLEMENT TO MOTION FOR REHEARING AND RECONSIDERATION OF
COURT’S JUNE 26", 2007 ORDER DENYING COLE’S MOTION TO
COMPEL INVESTIGATION BY TRUSTEE AND MOTION TO
TAKE ACTION AGAINST THE LAW FIRM OF FERRELL, P.A., GARY
ROTELLA, ESQUIRE, AND GARY J. ROTELLA & ASSOCIATES, P.A.

COMES NOW, Mary Alice Gwynn, prior counsel! for Judgment Creditor Eleanor Cole
and Cole’s present counsel in pursuing this investigation into the serious conflict of interest

with the Ferrell Firm, files this Supplement to the Motion for Rehearing and

Reconsideration of the Court's June 26" 2007 Order... . to add the following Exhibits to

the prior Motion:

1. August 23, 1991 Final Judgment in favor of the Cat Cay Yacht Club, Inc. against

James F. Walker.

2. Letter dated June 30, 1998, from the Bahamian Ministry of Finance advising the
“Chairperson” of the Owners Associate of Cat Cay Island, who would be Milton

Ferrell, Jr., of the tax reassessments.
3. Letter dated July 12, 1999 from Milton Ferrell, Jr., as President of the Cat Cay Yacht

Club, to all property owners. In Mr. Ferrell’s letter, he offers the services of Higgs &

Johnson to assist any club members.




Letter dated July 22, 1999 from the Bahamian Ministry of Finance to the law firm of
Higgs & Johnson, P.A., responding to the letter regarding the tax assessment.
|etter dated July 26, 1999 from the law firm of Mombach, Boyle & Hardin, P.A.
advising Eleanor Cole of the Bahamian Ministry of Finances reassessment of the
properties on the Cat Cay Island. The letter is “carbon copied” to the Cat Cay Yacht
Club, at the same time Milton Ferrell was President.

A copy of the Cat Cay Yacht Club Rules and Regulations - including Milton Ferrell

listed as an active member, as well as a dock owner, listing the Ferrell firm's

address.

Section 7.02 - President states:

The President shall be the chief executive officer of the Club; shall have general
and active management of the business and affairs of the Club, subject to the
directions of the Board of Directors and Executive Committee; and shall preside at
all meetings of the Equity Members and Board of Directors.

Section 14 - Sales and Rental Services of the Bylaws states the following;

14.01 - Sales - Each member, as a condition to membership, acknowledges that
sales of real property and docks on Cat Cay are governed by the provisions of these
Bylaws.

14.01(b) The Club will provide a “listing” service to Club Members only and will not
act as a realtor or broker. Each member wishing to list his property for sale shall
sign and deliver the Club's listing agreement. The Island Manager’s sole duty is to
notify prospective purchasers of property available and to arrange for the property to
be shown to prospective purchasers on the island. Members must notify the Island

2



Manager of prospective purchasers who may visit the property.

14.02 - Rentals - Each Member, as a condition to membership, irrevocably appoinis
Cat Cay Yacht Club, Inc. as its exclusive agent if the Member desires to rent or lease his
property located on North Cat Cay, Bahamas, and Cat Cay Yacht Club, Inc. shall be
entitled to a fee to be set by the Board of Directors, which shall be a percentage of the
gross rental charged by the lessor with respect to each rental, as set by the Board.

Pursuant to the Bylaws, the Club controls the exclusive rentals of all property. This
explains why the Ferrell firm failed to pursue rent from the Yacht Club when the Estate
property was being used by the Club’s “maintenance crew”.

In addition to the rentals, the Club is also involved in ail sales of property in Cat Cay,
and receives a fee of a minimum of 1%, if not 3% of the sale price. The Club would
receive either 1% or 3% of the Cole sale.

7. Letter dated February 16, 2001 from Higgs & Johnson, P.A., the same iaw firm
referenced in Mr. Ferrell’s letter dated J uly 12, 1999 to all Cat Cay property owners,
wherein he notifies Stephen Turnquist, Esq., Cole’s Bahamian counsel of his
interest in buying the property.

8. Five days later, on February 22, 2001, Mr. Turnquist acknowledges receipt of

Higgs & Johnson’s offer to buy letter

These Exhibits clearly show that Mr. Ferrell was well aware of this conflict of
interest, and was actively involved in the Cat Cay property at the time Eleanor Cole
domesticated her Judgment. It could further be inferred that Mr. Ferrell was assisting

Higgs & Johnson in buying the property back for the Yacht Ciub so they could sell it to

3



another adjacent landowner, or perhaps back to Walker, and would receive the 3%

commission,

WHEREFORE, Mary Alice Gwynn, Esq. files these supplemental Exhibits in support

of her Motion for Rehearing and Recensideration of the Court's June 26" 2007 QOrder...,

filed on July 5, 2007.



UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.: 03-32158-BKC-PGH
Chapter 7 Proceeding

In re:
JAMES F. WALKER,

Debtor.

CERTIFICATE OF SERVICE

[ hereby certify that on September 28, 2007, | electronically filed the foregoing
document with the Clerk of Court using CM/ECF. | also certify that the foregoing
instrument is being served this day on all counsel of record or pro se parties identified on
the attached Service List in the manner specified, either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for those
counsel or parties who are not authorized to receive electronically Notices of Electronic

Filing.

s/ Mary Alice Gwynn
Florida Bar No.: 879584
805 George Bush Boulevard
Delray Beach, FL 33483
Telephone: 561-330-0633
Facsimile: 561-330-8778
E-mail: mgwynnlaw@aol.com




SERVICE LIST

Inre: James F. Walker
Case No.: 03-32158-BKC-PGH
United States Bankruptcy Court, Southern District of Florida
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rt. Lauderdale, FL 33301
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kgpaecmf@aol.com
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| IN THE CIRCUIT COUR® OF THE 17TE
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, PFLORIDA

CASE NO. 20-23852-18

CAT CAY YACHET CLUB, IRC, ,
a2 rlorida corporationm,

Plaintiff,
ve.,

£
JAMES P. WALRER, i o
Defendant . e
. ~
/ .::-: AV
= X
FINAL_JUDGMENT -

AR B

THIS CAUSE, having come before the Court upon the stipulation of

a0 |

3

¥

Settlement and ordax Adopting stipulation entered on March 26, 1991 and
upon Plaintiff's Affidavit of Non-Complianca, and the Court having

reviewed the cCourt fila, and baing otherwise fully advizad in the
premisea, it iz therefore

ORDERED AND ADJUDGED as follows:

1. Plaintiff ¢AT CAY YACur CLUB, IRC. shall recover judgment from
Pefendant JAMES F. WALKER in tha sum of £7,025.72 as principal, with
$242.53 for interest and costs of $144.00 making a total of 57,412,218,

which shall bear interest at the rate of 12% a year, for which execution
isgue forthwith.

DONE AND ORDERED in chambers, at rort Lauderdale, Broward county,

Florids thislzlr(day of Augumst, 1931,

[CEQMdaL L8 ug

coples furnished to:

Mitchell p. Adler, Esq.
John L. Walker, Esq.

XECORDED 1N THE OFFIGIAL RECOROS BOOK
OF BROWARD COUNTY, FLORIDA
COUNTY ARMINISTRATOR
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FROM ¢ PAIGE 1 INC PHONE NO. 3855874789 Aug. 02 1999 11:48RM P1

CaT-CAY

BAARIAR
Cat Cay Vachi Club, Ltd.

a private island

Joly 12, 1999

To;  Cat Coy Property Owners

Re:  Reassessment For Real Property Tax Calculabons

“Ihe Real Property Tax Department is in the process of reasscssing all propertics on the
Island. Each property owner is required to complete » Declamtion Form and return it to
the Valuation/Business License Scction of the Ministry of Economic Development by

July 21, 1999.

Siuve Wie Club wog recontly notified of the July 21* deadling, the Yaw firm of Higes &
Johnson will be requesting from the appropriate awthoritics an extension of time {o
respond, for wll propesly owners oo the Ialond. Higee & Johnson will be aggisting 1he
Clwb in completing the appropriate forms for Club property.

It is the responsibility 6f every properly owner on the fslund to comply with the
government’s requesl,  Perer Higgs of Higgs & Johpson will be available for
consultation, in (he event any proparty owner desires further assistance. Mr diggsmay

be conlneted at 242-322-8571.

With kindest personal regands,

-

Milwen M. ¥errell, Jr.
President
Cat Cay Yacht Club, Inc.

Enelosures

1160 Loe Wepener Rovlovard » Suite 100 » Hon Laudeniste, F1.53315 « tateplione: (054) F59-8272 = It {954 I59-B203 = delmnd (242) 1472.3505
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Mailing Address
CAT CAY YACHT CLUB
1100 Lee Wagener Boulevard
Ste 104 - Box 14
Ft. Landerdale, Florida 33315

Island
(242) 347-3565 - Phone
(242) 347-3564 - Fax

E-mail — catcayclub®@ yahoo.com REV. 0501



Name/Address

- F -
Falla, Enrique R. & Lucrecia
600 -Grapetree Dr., #4

YKey Biscayne, FL 33149
Office; (305) 3613044
Home: (305) 361-7387
Children: Ileana, Enrique

Fanjul, Alfonso & Tina

" 340 Royal Poinciana Way, Suite 316

Palm Beach, FL 33480
Office: (561) 655-6303
Fax: (561) 835.4795
Cellular {561) 685-0703
Children: Crista, Lillian

Fernandez, Nelson & Dolores
7351 SW 80 Court

Miami, FL. 33143

Home; {305) 275-5182

Bus: (305) 633-6491

Acct, #

642

171 -

669

iChildren: Nelson Jr., Susans, Alex, Teresita

Ferrell, Jr., Milton M. & Lori
Ferrell Schultz Carter & Fertel, PA,
201 South Biscayne Boulevard
Misrni Center, 34th Floor
Miami, Elorida 33131

Office; (305) 371-8585

Fax: (30%) 371-5732

Miami Home: (305) 376-6324
Fax: (305) 576-7425

115 Griffin Court

Ketchum, Jgdaho 83340

Idaho Bome: (208) 726-9003
Fax; {208) 726-0036

E-mail: mmi@ferrelisel.com
Children: Whitney, Morgan

!

170

Yacht

Crili 95'
Crili 47*

Mahogany 82’
Mahogany 40"

Home




EQUITY SHARFHOLDERS —
ACTIVE MEMBERS

Baez, Manuel

"\ Bailey, Patricia*

Belcher, ]. Anthony, Jr.

Berger, Joel Paul

Blake, Michael

Bu, Annelene

Case, Rick

(ase, Rila

Cisneros, Oswaldo

Cobb, Charles E., Jr,

Coles, Kenneth

Cox, David

Dahl, James

Daitch, Peter

Davis, Charles L., Sr.

Davis, Charles L., Jr.

Davis, Roy D.

De La Cruz, Carlos

Devaney, John

Diaz, Manuel C.

Doverspike, Carl

Doverspike, Kay

Eckert, William, 1% ™

Ferrell, Milton M. *

Fournier, Arthur =

Gardner, Allan

Gettel, Douglas E,

Griffin, William

Gruber, Thomas

Gruodis, Victor

Gutierrez, Amparo

Gutierrez, Raul Jr.

Hagen, Stein Erik

Heathcote, John

)Hermn. Rick
Higginbottom, Elzie 1

Hull, Richard E

Hummer, Paul

Hvide, J. Erik

Jordan, Henrique

Kaiser, Marc

Kazickas, joseph P
Keeler, Cora

Kelly, Patrick
Kirkpatrick, Sandra
Lamadrid, Lorenzo
Lowe, Mary Ralph
Minter, Fred. M.
Miranda, Adelaida
Morrison, R. Scott
Mortensen, Lance
Ortega, Jose A.
Palenzuela, Gonzalo
Paleologos, Celia
Remmert, Mrs. William*

Ringdal, Helge

Robert, Bruce P

Robert, Mary A.*
Rodriguez, J. Ramon
Roeschel, Hans

Roy, Jean Fraricois
Russell, Luther J. ‘
Shumaker, Thomas C.
Snavely, CM..

Solares, Manuel
Stephens, Robert L.

 Stephens, Willis H., Jr.

Stott, Donald B,
Stout, David
Suarez, Diego
Tatum, Joseph
Trulaske, Robert
Uznis, Evelyn

'Vergopia, Salvatore

White, Dennis
Whitson, Don E.
Wold, Keith C.
Wollberg, Maria
Woodruff, Donald
Wymibs, Norman E.
Yanes, Enrique
*Honorary Member

c

REV. 07/02



A-1
A-2
) A-3

A-5
A-6
A-7
A-8
A-9
A-10
A-11
A-12
)A-lB
A-14
A-15
A-16
A-17
A-18
A-19
A-20

DOCKOWNERS

Annelene BU

Scott Morrison

Ed Downs

Carl Doverspike
Henrique Jordan
Elzie Higginbottom
R.L. Stephens
Bill Eckert

Sandra Kirkpatrick
Eric Appelbaum
Ron Picou

Milton Ferrell@
Donald Woodruff
Cora Keeler

Louis Poma

Julio Del Rey

Cat Cay Yacht Club
Sandra Kirkpatrick
Manuel Diaz

Manuel Baez

B-1
B-2
B-3
B-4
B-5
B-6
B-7
B-8
B-9
B-10
B-11
B-12
B-13
B-14
B-15

- B-16

B-17
B-18
B-19
B-20
B-21
B-22
B-23
B-24
B-25
B-26
B-27
B-28

Hans Roeschel

. Manuel Solares

Marc Kaiser
Charles Davis, Sr.
Bob Cury
Wilfred Cassél
Donald Stout
Allan Gardner
Duane Lewis
Herb Wertheim
Raul Gutierrez -
Jose Orlega
Adelaida Miranda
William Ponsoldt
Pedro Adrian
Pedro Llovera
Thomas Bird
Joan Grasso
Llovio Sergio
Robyn Arrington
Robyn Arrington
Guy Wollenbarger
Pedro Llovera
Milton Ferrell
Diego Suarez
Carlos De La Cruz
Carlos Musso |

Hans Roeschel
REV. 09/02



AMENDED AND RESTATED
BYLAWS
OF
CAT CAY YACHT CLUB, INC.
) (a Florida corporation not for profit)

ARTICLE ONE
Name and Purpose

Section 1.01 Name. The name of the organization is CAT CAY YACHT CLUB,
INC,, a Florida corporation not for profit.

Section 1.02 Purpose,

(a) The purpose of CAT CAY YACHT CLUB, INC, (the “Club™), directly
and through its wholly owned subsidiary, CAT CAY YACHT CLUB LTD., a
Bahamian corporation, is to provide and maintain Club houses, residential
facilities, dining facilities, golf links, tennis courts, yacht basin, swimming
pool and all facilities and appurtenances necessary or useful for the carrying
out of these purposes on the Island of North Cat Cay.

)b) To encourage and promote social functions, yachting, golf, tennis, deep-
sea fishing, sea bathing, and all other lawful social, sporting and athletic
activities and recreations for the sole benefit and private use of Club Members

and Members’ guests,

(¢ ) To assist Members who own real property on North Cat Cay, Bahamas, in
the sale and/or rental of their property and to charge a fee for such
administrative services. :

ARTICLE TWO
Membership

Section 2.0} Classes of Membership. There shall be four (4) classes of
membership, Regular, Junior, Equity and Honorary Memberships. No Regular,
Junior or Honorary Member, by virtue of his or her membership, shall have

ny proprietary inierest in and to any assets or property of the Club. Likewise,
he holding of Regular, Junior or Honorary Membership does not entitle the
holder to vote in any election or to any income, increments, or other pecuniary
gains, benefits or advantagés from the Club's operation, but a Regular Member
may be the non-Equity member of the Board of Directors, as provided in
Section 5.01. For purposes of these Bylaws, any reference to the masculine

gender will be deemed to apply to both male and female members.
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Section 2.02 Equity Members.

(2) Equity Members shall be Regular Members in good standing, who have
purchased equity certificates in the Club. Equity Members shall enjoy all the
privileges afforded Regular Members and, subject to such conditions as may be
imposed by these Bylaws, shall be the only Members of this Club who shall
have an equity interest in the assets of the Club by virwue of their membership

Equity Members in good standing only shall be entitled to vote at meetings o,
Members, - An Equity Member is no longer in good standing during a period
of suspension, when he has been expelled, or when he is otherwise no longer
a Regular Member of the Club. There shall be one hundred twenty-five {125)
equity certificates (including the aggregate fractional certificates referred to in
. subparagraph (b) below} issued and outstanding. The Board of Directors will
set the price of equity certificates, which will never be less than $50,000.00 for
a full certilicate. No Regular Member shall purchase more than ten (10) equity
certificates and the provisions of Article Four, Section 4.07, shall apply. The
Club may assess Regular and/or Equity Members in accordance with the
lollowing procedure. The Board will adopt a resolution stating the amount and
method of payment of the assessment, which will be considered at a regular or
special meeting of the Equity Members. The assessment must be passed by the
affirmative vole of at least {ifty-one percent (51%) of the cutstanding equity
certificates owned by Equity Members in good standing, No equity certificate
may be issued to more than one Regular Member (i.e. no joint owner) and ne
equity certificate may be issued to a corporation, partnership, Lrust, or othe.

any artificial entity, subject to the “grandfathered” certificates referred 10 in

subparagraph {(¢) below.

(b) Fractional shares of equity certificates may be sold to Equity Members
for an amount equal 1o twenty percent (20%) of the full price of an equity
certificate. For each fractional share, an Equity Member shall be entitled to
one vote (e.g., an Equity Member who paid $50,000 shall be entitled to five (5)
votes. If the price of an equity membership is increased in the future above
$50,000, the purchase price of a fractional share shall likewise be increased to
twenty percent (20%) of the increased price of an equity certificate; however,
the purchaser shall still be entitled to only five (5) votes total for the full equity
certificate. The foregoing is subject to the voting limitations set forth in sub-
paragraphs (c¢) and (d) below. Fractional shares may only be sold to existing
Equity Members. New Equity Members must purchase an equity certificate at
a minimum of $30,000 so as not to violate the provisions of subparagraph (a)

above.

(c) Only persons who become Regular Members of the Club in accord-

ance with these Bylaws may own and vote equity certificates in accordance -

with these provisions. Notwithstanding the [oregoing, certain existing owners
of shares who are not Regular Members (or are otherwise anomalies) shall be

permitted to vote, on the terms and conditions applicable to each:
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(1) Siegel-Robert, Inc. owns two equity shares and may vote same by a
corporate tepresentative and it shall be considered an Equity Member for
purposes of these Bylaws. Siegel-Robert, Inc. may not purchase any additional
equity certificates or fractional shares.

2) Rita Case owns one equity certificate, although she is not now a Regular
ember, She shall be entitled to vote and shall be considered an Equity
Member for the purposes of these Bylaws. The equity certificate may only be
transferred to her surviving spouse in accordance with the first paragraph of
Section 2.08 so long as he is or becomes a Regular Member. She may not
purchase any additional equity certificates or fractional shares, unless she

becomes a Regular Member.
(3) Intentionally omitted

(4) Kay Doverspike owns one equity certificate, although she is not now a
Regular Member. She shall be entitled to vote and shall be considered an
Equity Member for the purposes of these Bylaws, The equity certificate may
only be transferred to her. surviving spouse in accordance with the first
paragraph of Section 2.08 so long as he is or becomes a Regular Member. She
may not purchase any additional equity certificates (or fractional shares),

‘).mless she becomes a Regular Member.

(5) Maria Wollberg owns one equity certificate, although she is not now a
Regular Member. She shall be entitled to vote and shall be considered an
Equity Member for the purposes of these Bylaws, The equity certificate may
only ‘be transferred to her surviving spouse in accordance with the first
paragraph of Section 2,08 so long as he is or becomes a Regular Member. She
may not purchase any additional equity certificates (or fractional shares),

unless she becomes a Regular Member.

(6) Tony Belcher and Fred Minter each own half of a $50,000 equity
certificate. They shall both be considered Equity Members for purposes of
these Bylaws. Since the share cannot be split in equal $10,000 increments,
they will designate in writing prior to each meeting of Equity Members who
will be entitled to two (2) votles and who will be entitled to three (3) votes,
Absent such a declaration, each will only be entitled to two votes. Since they
are now Regular and Equity Members, either may purchase additional
ractional shares. The provisions of this subparagraph will no longer apply at
such lime as each has purchased additional fractional shares to equal a full
$50,000 equity certificate. Although the certificate states that the Minter share
is held by “Mr. and Mrs. Fred Minter”, it is recorded on the Club’s books as
being owned by Fred Minter. The Minter half and the Belcher half of the share
may be transferred to a surviving spouse, if any, upon their respective deaths,

in accordance with the first paragraph of Section 2.08.
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(d) No Equity Members who are also Regular Members may purchase more
than ten (10) [ull equity certificates (including any fractional shares). Equity
Members who are nol also Regular Members shall not be permitted to
purchase additional equity certificates. Each Equity Member may vote the
certilicates he or she owns, subject to the foregoing limitation.

(e} The Board of Directors adopted a resolution 1o allow Equity Members,
so electing within a specified time, to prepay the then existing annual dues for
ten years (subject to the following provisions). In the event a Member who
elected to join the program resigns or is expelled from the Club, no portion of
the prepaid dues will be refunded to him or her. In the event such a Member
dies, his or her spouse shall be entitled to the benefit of the balance of the ten
year prepayment of dues, so long as the spouse retains the equity certificate.
The foregoing shall not affect the Member's obligation to pay other charges,
assessments, elc. in accordance with these Bylaws. The Member will be
obligated to pay annual dues at the expiration of the ten year period.

()" The Board of Directors adopted a resolution to allow Equity Members, so
electing within a specified time, to prepay the then existing annual dues for
twenty years (subject to the following provisions). In the event such a
Member resigns or is expelled from the Club, no portion of the prepaid dues
will be refunded 1o him or her. In the event such a Member dies, his or he

spouse shall be entitled to the benelit of the balance of the twenty year
prepayment of dues, so long as the spouse relains the equity certificate. If the
deceased Member is nol survived by a spouse, his or her personal
representative may designate a child of the deceased Member to enjoy the
balance of the twenty year prepayment of dues, so long as that child is a
Regular Member of the Club, In the event the Member who prepaid his dues
lives beyond the twenty years, he will no longer be required to pay any annual
dues for the rest of his life and, at the time of his death, his spouse shall like-
wise not be required to pay any annual dues for the balance of her lifetime.
(This does not apply to a child or children of the Member). The foregoing
shall not affect the Member’s obligation to pay other charges, assessments, elc.
in accordance with these Bylaws,

Section 2.03 Regular Members. Regular Members shall be twenty-five (25)
years of age and over, Memberships shall include the spouse of the Membe;
and their unmarried children under tweniy-five (25) years of age. In order to
have unlimited use of the Club facilities, all Members' children 1wenty-five

(25} years of age or over must apply for Regular membership or else they will
be subject 1o guest rules. There will be a limit of three hundred (300) Regular

Members over twenty-five (25) years of age.
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Section 2.04 Junior Members, Junior Members shall be under twenty-five
(25) years of age and shall pay dues and initiation fees as specified by the
Board of Directors. Such memberships shall have no voting rights and may be
canceled at the will of the Board of Directors. The number of Junior Members

)wili be set by the Board from time-to-time.

A Junior Member shall be emitled 1o automatically succeed to Regular
membership prior to or upon reaching the age of twenty-five years,
Commencing with the beginning of the fiscal year after his Menty—hfth
birthday, full Regular Member dues will be payable.

Each Junior Member shall be required to have his or her sponsoring Member
guarantee any house account or other sums that may be due to the Club by
such Junior Member. If any Junior Member shall be delinquent, the
sponsoring Member shall also be deemed delinquent simultaneously for the

full amount of such delinquency.

Section 2.05 Honorary Members. Any gentleman or lady of legal age shall
become a Honorary Member of the Club upon election and approval of the
)hmrd of Directors of the Club and shall, thereafter, not be subject to dues
during his of her lifetime. Any Honorary membership may be revoked by

resolution of the Board of Directors,

Section 2.06 Membership Privileges, Club House and Pool Privileges, All social
privileges of the Club facilities and Club-owned amenities shalf be granted to
each person holding an Equity, Regular, Junior or Honorary membership and
his or her spouse and children under the age of twenty-five (25) years,

Section 2.07 Change in Membership Classification. A Regular Member may
become an Equity Member by purchasing an available equity certificate in
accordance with these Bylaws and paying of any fees imposed by the Board of

Directors.

Section 2,08 Transfer of Equity Memberships, Equity memberships may only

e transferred in accordance with this Section. Upon the death of an Equity
Member, the equity certificate shall automatically be reissued 10 the surviving
spouse or legal heir designated by the deceased Member or his executor/pex-
sonal representative, upon the designated heir becoming a Regular Member.
In the event of divorce, the equity certificate will remain in the name of the

person to whom it was issued.
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In the event an Equity Member desires to transfer the equity certificate, the
[ollowing procedures shall pertain. The Equity Member shall (i) resign, (ii)
pay all sums due the Club, and (jii) tender the Equity certificate to the Club.
In the evént all available Equity membership certificates are not issued, the
Member shall be placed on a waiting list maintained by the Club. The name
of any Equity Member who has been suspended, expelied or who has resigne

and who wishes 10 sell his equity cextificate shall be placed on the waiting list,
effective as of the date of his suspension, expulsion or resignation. The name
of a deceased equity member whose equity certilicate is not transferred to a
spouse or legal heir shall be placed on the waiting list as of the date of death.

If an Equity Member owns more than one equity certificate, then, so long as
the Fquity Member retains at least one equity certificate, the Equity Member
may transfer any additional equity certificates 1o a close family member or to
the Club without being required to resign or pay a transfer lee if that close
family member is a Regular Member or applies for Regular Membership within
thirty (30) days of the proposed transler and Is accepted for membership.
“Close family member” includes a spouse, parents, children or grandchildren
of the Equity Member.

Upon reaching the age of 70, an Equity Member may elect to transfer th,
equity certificate to a close family member, as defined in this Section, as part
of the Equity Member’s estate planning, so long as the designee has been
approved as a Regular Member of the Club in accordance with these Bylaws.
The Equity Member will then become a Regular Member of the Club.

At such time as all equity certificates are issued, the Club will commence re-
purchasing the Members' certificates, starting at the top of the waiting list. For
those former Members who were on the waiting list prior to May 1, 1999, the
price for each equity certificate will be equal to the highest price a Regular
Member or the Club, by action of the Board ol Directors, is willing to pay for
an equity certificate, less a transfer fee set by the Board. In no event will the
Club accept 8 purchase price of less than the selling Member's purchase price,
without prior permission of the Member or legal successor.

For those Members who are placed on the waiting list after May 1, 1999, the
price for each equal certificate shall be as currently set by the Board of
Directors, less a transfer fee set by the Board of Directors. In no event will the
Club require a Member to accept a purchase price of less than the selling
Member’s purchase price (less the transfer fee) withoul prior permission of the

Member or his or her legal successor.
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Section 2.09 Nomination of Candidates for Election to Membership.
(a) The ownership or rental of property on the Isltand of North Cat Cay or
South Cat Cay will not automatically entitle such owner or tenant to Regular

membership or to any Club privileges.
b} Every candidate for membership must be sponsored by one, and
seconded by one other, Member of the Club. The application shall be in such
form and contain such particulars as the Board of Directors shall, from time to -
time, determine and shall be signed by the sponsor and seconder. Such
applications shall be sent 10 the Main Office, which will refer them 10 the
Membership Committee for processing, then place them before the Board of
Directors for consideration. A recommendation for approval by the
Committee must be furnished to the Board at least one week prior to the
meeting during which the application will be considered. Any omission from,
inaccuracy in the particulars, or unfavorable new information relating to any
candidate subsequently coming to light shall render the election voidable in

the discretion of the Board of Directors. :

(¢) Records of all applications for membership shall be kept at the Club’s
Main Office.

(d) When a candidate has been duly approved, the Club shall promptly
)mtify this candidate in writing and send a copy of these Bylaws, the Clubs
Rules and Regulations, and an invoice for such initiation fee and prorated dues
as may be then payable. If such dues and initiation fee are not paid within
thirty (30) days from the date of such approval, such approval may be rendered
void. Until such candidate’s dues and initiation [ee have been paid in full, such
person shall not be permitted to use the facilities of the Club.

(e) Al notifications shall be sent to the last address supplied by the Member.

Section 2.10 Guests and Transients. All guests, including Members' children
over twenty-five (25) years of age, must be sponsored by Members in good
standing. Each Member sponsoring a guest must complete and transmit, by
{acsimile or mail, a Guest/Sponsor form to the Main Office. The office will
send a confirmation to the guest and to the sponsoring Member and to the
office on the island. 1f the foregoing is not completed, the guest will not be
allowed to stay on the island and will be treated as a “transient”. Guests must
ign the Guest Register at the Front Desk each time they visit the Club., No
“suspended or expelled Member shall be entitled to be a guest or 10 sponsor a
guest, No guest shall sign the name of 2 Member to a check or voucher. Cash
or approved credit cards are accepted for service or merchandise at the Club.
All guests who are staying in rental rooms mpst arrange for credit with the
Front Office at the time of registration. Guests must pay all charges at the
Administration Office on the island at the end of their visit.
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The rules and regulations relating to guesis and transients, including charges
and fees, shall be adopted by resolution of the Board of Directors, as amended

from time o time.

Section 2.11 Safety Regulations, 1t is not intended that residents and guests
of Cat Cay, including young people, should be subject to an excessive numbe
of rules and regulations. Nevertheless, certain rules are necessary in the
* interests of safety and to ensure consideration of others. There are also
Bahamian laws which affect local activities such as boating, fishing, water ski-
ing, and the use of drugs, which Members must adhere to. No motorcycles or
motor scooters shall be allowed on the Island, so posted at entrances. No dogs
shall be allowed in any Club building or restaurant area. Dogs on other Club
property must be on a leash. Electric vehicles and bicycles are the only
transportation allowed.

Other rules and regulations may be adopted by the Board and will be posted
from time to time, as circumstances warrant.

Parents are particularly requested to bring rules to the notice of children and
young people and to cooperate in enforcing the rules. The Island Manager and
the Dock Master have the authority and support of the Board of Directors ir
enforcing these Bylaws, and the Club’s Rules and Regulations, :

Section 2.12 Indebtedness. Monthly accounts must be paid within thirty days.
Members failing 1o pay their accounts within thirty days may have their credit
and charge privileges and wtility service terminated and the Member's name
posted on the bulletin board of the Club by action of the Boatd of Directors or
the Executive Committee, Members will be advised by certified mail,
overnight delivery, or facsimile transmission prior to suspension or
termination. In order to be eligible for reinstatement (prior to suspension or
expulsion), a posted Member must pay all of the accounts in full and may be -
requested to pay a deposit of ong month of the Member’s prior years monthly
average, which will be refunded (il not used) at the expiration of one year from
teinstatement, 1f a guests payment is not honored (i.e. bounced check or
reversed credit card charge), the account will be charged to the sponsor.

Section 2.13 Denial of Entry. The Board of Directors and the Island Managei
- shall have the right to deny entry to any non-Member to the Club premises,
without stating any reason. If such individual is brought by a Member, as a
guest, the Board of Directors, or the Island Manager, will request the Main
Office to notify this Member that the individual should not be brought to the

Club again,
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Section 2.14 Tipping. Since there is a service charge included in food and

beverage charges, tipping is not permitted at the Club, The giving of gratuities

to anyone in the service of the Club is positively prohibited since it even tually

causes deterioration of the service. Violation of the foregoing prohibition shall
“ybe cause for disciplinary action. Opportunity is given to contribute as liberally .
,)as one desires {0 the Employees' Christmas Fund. :

Section 2.15 Club Employees. No Member or resident shall employ, retzin,
use, hire, or otherwise engage, temporarily or permanently, an employee of the
Club except by hiring such employee through policies established by the
Island Manager and approved by the Board of Directors, No Member shall
employ a former employee of the Club, without the prior written consent of
the Board of Directors or the Executive Committee, Consent may be
withdrawn by the Club upon written notice to the Member'/employee.

Section 2.16 Member Employees. No Member or resident may employ, retain,
use, hire or otherwise engage, temporarily or permanently, or cause to be
present on North Cat Cay, Bahamas, and engaged in a gainful occupation, any
~person who is not a citizen of the Commonwealth of the Bahamas, or who does
iat hold a valid permit to engage in a gainful occupation in the
Commonwealth of the Bahamas on North Cat Cay issued by the Bahamian
Government, with the exception of boat crews.

Section 2.17 Subscriptions, The main office shall send statements for dues
when authorized by the Board of Directers. Dues lor new Members will be
prorated for the current year. 1f dues are not paid within thirty (30) days from
the date of the statement, the provisions of Section 2.12 and Section 2.20 shall

apply.

Section 2,18 Taking Up Memberships. When a duly approved Member has
paid the initiation fee and applicable dues or, in the case of a Honorary
Member, has been notified by the Office of approval, such Member shall be
entitled to all benefits and privileges of the Club and shall be bound by these
Bylaws and applicable Rules and Regulations.

Section 2.19 Resignations. Members wishing to resign must notify the Office
yy letter no later than July 1st of each year, failing which they will be liable for
he normal annual dues. The Board of Directors may require the payment of

n initiation fee if former Members re-apply {or membership. £v. o310
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Section 2.20 - Suspension and Expulsion, Any Member may be suspended or
expelled for the violation of any Bylaw, Rule or Regulation, for the failure to
pay dues or any charge within thirty days of the date due, or for any other act
or for any conduct which, in the opinion of the Board of Directors, renders him
or her undesirable as a Member, or for any matter or thing deemed prejudicial
to the Club or its membership; provided, however, that no person shall ¢
suspended or expelled except by action of the Board of Directors of the Club,
upon the aflirmative vote of two-thirds of a quorum present.

Section 2,21 Appeal. Any person aggrieved by a decision of the Board of
Directors of the Club to suspend or expel a Member shall have the right to
appeal, within thirty (30) days of such suspension or expulsion, to the Board
of Directors (or an ad hoc committee appointed by the Board of Directors, for
the sole purpose of hearing the appeal) for reconsideration, The person
aggrieved shall submit his appeal in writing to the Secretary of the Club and
the Chairman of the Board of Directors shall call a special meeting of the Board
of Directors of the Club (or appoint an ad hoc committee, which shall call a
meeting for the appeal) for the purpose of reconsideration of such suspension
or expulsion, shall give the aggrieved party notice thereof, and shall grant the
aggrieved party an opportunity to be heard during such meeting. If an ad hoc
committee is appointed, it shall make a written recommendation to the Board,
for the Boards final decision. During the pendency of such appeal, the
suspended or expelled Member shall be denied the privileges of the Cluk.
following reconsideration, any suspension or expulsion shall be final.

Section 2.22  Effect of Suspension. During the period of suspension, a
suspended Equity.Member shall not be entitled to vote on any question or
matter submitted to the Equity Members of the Club, A suspended Member
shall be denied privileges, facilities, services and property of the Club. The
Board may suspend a Member for a specilic period of time; otherwise a
suspension shall be in force until it is lifted by further action of the Board of
Directors, upon a two-thirds affirmative vote of a quorum present,

Section 2.23 Effect of Expulsion The Member shall forfeit his membership in
the Club without reimbursement and shall be denied the privileges, facilities,
services and property of the Club. An Equity Member will not be entitled to
vole on aiy question or matter submitted to the Equity Members of the Club,
but an expelled Equity Member may submit his equity certificate for resale in
accordance with Section 2.08 of these Bylaws.

" A Member expelled in accordance with these Bylaws shall not thereafter be
accepted for membership unless approved by the Membership Committee and,

upon submission of his membership application to the Board of Directors, -
approval of the membership by a “super majority” of the Board, being at least

75% of the full Board of Directors (i.e., at least nine Board members), ”
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Section 2.24 Limited Use of Club Property for Expelled or Suspended Members,
If a suspended or expelled Member owns property on the island, at the Board’s
discretion, he may be allowed to travel the interior roadways on the island, on

the most direct route to and from his property. In consideration of the

“Yoregoing, the suspended or expelied Member must acknowledge that the
X;roperly Is subject to the Club's Building Standards and that he shall continue
to be liable for homeowner charges generally assessed against all homeowners.
Failure of the suspended or expelied Meniber to comply with the Building
Standards and/or to pay applicable homeowner charges may tesult in the Board
of Directors denying the suspended or expelled Member the use of the interior

roadways on the island.

Section 2.25 Refund of Dues. In the event of resignation, suspension or
expulsion of a Member, no dues will be refunded. All unpaid indebtedness
owing to the Club, if any, shall be deducted from the proceeds of the sale of an

equity certificate, if applicable.

Section 2,26 Deceased Members. Upon the death of any Member, his or her
")nembership in the Club shall be terminated immediately and the Club shall
~not be required to refund prepaid dues; provided, however, that the spouse of

said decedent, should he or she elect to do so, may continue said membership.

In the event the spouse shall continue said membership, the same shall

terminate upon his or her death or resignation.

ARTICLE THREE
Initiation Fees and Dues

Section 3.00 Member Fees. Initiation fees and dues will be adopted each year
by the Board of Directors. The rate schedule, as authorized, will continue
until, from time to time, altered by two-thirds (2/3rds) vote of the Directors at

& meeting at which a quorum is present.

There will be no initiation fee or annual dues for Honorary Members of the
Club.,

Section 3.02 Payment of Membership Dues and Fees.  All initiation fees and

dues-shall be paid as directed by the Board of Directors.
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ARTICLE FOUR
Meetings of Equity Members

Section 4.01 Location. All meetings of Equity Members of the Club shall be
held on North Cat Cay, Bahamas, except as otherwise directed or approved by
the Board of Directors, The Chairman of a meeting may exclude Equit
Members who are not in good standing from attending the meeting,

Section 4.02  Apnyal Meeting of Equity Members. The Annual Meeting of
Equity Members shall be held at Cat Cay during the first week of May or as
otherwise set by the Board of Directors, At such meeting, the Boar d of
Directors shall submi 1o the Equity Members of the Club a report dealing with
the state and condition of the Club during the preceding Club year. Thereafter,
the meeting shall proceed to transact such other business, including the
election of the Board of Directors, as may properly come before the meeting.
Only Equity Members in good standing shall be entitled 10 vote at the Annual
Meeting, The Equity Members shall elect Members to fill vacancies of the
Board of Directors and adopt an annual budget at the Annual Meeting (or at
any special meeting called for these purposes prior to the fiscal year-end). The
Board of Directors will recommend a proposed annual budget prior to the
Annual Meeting (or the special meeting called for this purpose), Regula\'
Members in good standing are welcome to attend the Annual Meeting ol

Equity Members, but cannot vote.

Section 4.03  Special Meetings. Special meetings of Equity Members of the
Club shall be called by the President at the request of a majority of the Board
of Directors or the Secretary of the Club at the written request of not less than
twenty-five Equity Members. Any request for a special meeting of the Equity
Members of the Club shall state the purpose or purposes for which the meeting

is being called.

Section 4.04 Notices of Meetings Writlen notice of the time and place of each
meeting of the Equity Members, of the Club shall be mailed, postage prepald,
to each Equity Member entitled to vote at such meeting at his address as it
appears on the Membership Roster of the Club, at least fourteen days prior to

the date of the meeting,

Section 4,05 Order of Business, The order of business at the Annual Meeting
of the Equity Members and, insofar as practical, at all special meelings, shall

be as follows:

1. Call to order by the presiding Officer.
REV. g
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2. Reading and approval of the minutes of the previous meeting.
3. Election of Directors of the Club
4. President’s State of the Club
4, Adoption of Budget (if applicable)
.. 3. Report of the Committees of the Club (if any)
. Unfinished business '
7. New bnsiness
8. Adjournment .

In the absence of any objection, the presiding officer may nonetheless vary the
order of business at any meeting at his discretion.

Section 4.06 Quorum. The presence, in person or by wrilten proxy, of not
less than filty-one percent (51%) of the Equity Members of the Club in good
standing shall constitute a quorum. The Equity Members present at a duly
authorized meeting can continue to do business until adjournment,
notwithstanding the withdrawal of enough Members to leave less than a
quorum. If a meeting cannot be organized because a quorum has not attended,
those present may, except as otherwise provided by statute, adjourn the
meeting to such time and place as they may determine.

ection 4.07 Voting. Each Equity Member of the Club in good standjng shall
)ﬁave the right 1o vote for each full or fractional equity certificate he owns for
the election of each Director of the Club and for any other question or matter
submitied to the Equity Members, There shall be no right of cumnlative
voting. A majority of the votes cast shall decide every question or matter
submitted to the Equity Members unless otherwise provided by statute or by
these Bylaws. The vote upon any question or matter submitted to the Equity
Members of the Club shall be taken viva voice; provided, however, that the
vote upon any question or matter shall be by ballot if demanded by any Equity
Member or if directed by the presiding officer of the meeting.

ARTICLE FIVE
Board of Directors

Section 5.01 Number and Qualification. The property and affairs of the Club
shall be managed and controlled by the Board of Directors, which shall be

. composed of twelve (12) members, ten of whom shall be Equity Members and
wo of whom shall be 2 Regular Member who is not an Equity Member.

Section 5.02 Nomination of Candidates for Election, Term of Office and
Procedures. The Board shall appoint a Nominating Committee, who shall
present a slate of candidates, each of whom will have indicated his willingness
to serve if elected, for approval and recommendation by the Board to the

Equity Members. Such slate shall be included with the notice of the Annual
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Meeting mailed to the Equity Members. There shall be four vacancies on the
Board each year. Each Director will hold a three (3) year term. A form proxy,
to be signed by Equity Members who will not be present al the meeting, shall
be sent Lo all Equity Members with the notice of the meeting and the proposed
slate of candidates. Any other Member in good standing wishing to run
(including Regular Members if the non-Equity Member seat is up for election”
must notify the Secretary in writing addressed to the Main Office, no later thawn
one week prior to the Annual Meeting, No nominations will be taken from the
floor at the Annual Meeting. No director can be re-elected within a period of
one year of the expiration of his term as a Director.

Sectlon 5.03 Vacancies. Vacancies in the Board of Directors occurring by
reason of death, resignation or otherwise, may be filled by an affirmative vote
of a majority of the remaining Directors. The person so appointed by the
Board shall be deemed to be filling the term of the: person creating the vacancy
and, therefore, the one year rest referred to in Section 5.02 above shall not

apply.

Section 5.04 Powers of Directors. The Board of Directors shall exercise all
the powers of the Club which are not reserved or conferred on the Equity
Members by statute, the Articles of Incorporation or these Bylaws. Without
limiting the generality of the foregoing, the Board of Directors shall elect all the
Officers of the Club and shall, from time 10 time, make such rules anc.
regulations as, in its sole discretion, it shall deem necessary [or the use of the
facilities of the Club by the Members thereof, their families and guests, The.
Board may approve expenditures in excess of the annual budget only in a
utility-related emergency which expenditures cannot exceed the sum of
$100,000.00 in total during any fiscal year. If the Board approves additional
expenditures, other than emergency expenditures, in excess of the annual
budget during a fiscal year, it must recoup the excess by increasing revenues
over budget in the current fiscal year (e.g., admit new members, special assess~
ments or otherwise increase the revenue over the current budget),

Section 5.05 Annual Meetings of Direciors. The Aunual Meeting of the Board
of Directors shall be held immediately following the Annual Meeting of the
Equity Members of the Club at the same location as such meeling, At the
Annual Meeting of Directors, the Annual Meeting of the Club’s subsidiaries,
Cat Cay Yacht Club, Ltd. and Cat Cay Utility, Lid., shall also oceur. At the
Awnual Meeting of Cat Cay Yacht Club, Ltd., the Club, through its Board of
Directors, will vote its shares to name the President, Secretary and Treasurer of
the Club selected at the meeting, as officers and directors of each subsidiary,
together with such other officers and directors as they shall deem appropriate.
The officers and directors of each subsidiary shall also own, in trust, the shares
of each subsidiary, to the extent required by applicable Bahamian law. Transfer -

of shares in each subsidiary shall be deemed automatic at the conclusion of
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each officers term and the commencement of the incoming officers term,
without the necessity of issuing new share certificates and trust agreements,
Transfer of the shares in each subsidiary to an officer are deemed held in trust
for the Club and shall not confer any beneficial ownership rights to the officer.
_ This provisions shall be deemed retroactive to the incorporation of each .
)subsidiary.

Section 5.06 Regular and Special Meetings, Regular meetings of the Board of
Directors shall be held upon written notice from the President on art least a
quarterly basis. Special Meetings of the Board of Directors of the Club may be
called by the President or the Secretary of the Club, who shall stare the
purpose or purposes for such meeting. Equity and Regular Members may
attend Board meetings as observers only, at the pleasure of the Board.
Directors may attend meetings via telephore.

Speclal meetings of the Board of Directors of the Club shall be held on North
Cat Cay, Bahamas, or at such other place as the Exccutive Committee may,
from time to time, direct. '

Section 5.07 Notices of Meetings. No notice shall be required for the annual
meeting of the Board of Directors of the Club or for adjourned meetings of the
Poard, whether annual or special meetings. Five days notice for any Regular
meeting and [ourteen days written notice shall be given for special meetings of
the Board of Ditectors and such notice shall state the time, place and purposes
of the special meeting; provided, however, that all the Directors may
unanitmously waive notice of any meeting,

Full and detailed minutes of each meeting of the Board of Directors shall be
kept, mailed promptly to each Board member, and confirmed at the next
meeting of the Board.

section 5.08 Quorum The presence, in person or by telephone, of not less
han fifty-one percent (51%) of the Directors of the Club shall constitute a
[worum. The Directors present at a duly authorized meeling can continue to
lo business until adjournment, notwithstanding the withdrawal of enough
lireclors to leave less than a quorum. If a meeting cannot be organized
ecause a quorum has not attended, those present may, except as otherwise
rovided by statute, adjourn the meeling to such time and place as they may
etermine.

sction 5.09 Voting. A majority of the votes cast by the Board of Directors
all decide every question or marter submitted to the Directors unless
herwise provided by law or by these Bylaws. The election (or removal) of

ficers must be by written baljot.
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ARTICLE SIX
Committees

Section 6.01 Standing Committees. The standing committees of the Club
shall be the Executive Committee, the Entertainment Committee, the
Nominating Committee, the Membership Commiuee, the Standard:
Committee, and the House Committee,

Section 6.02 Other Committees.  In addition to the standing committees,
the Club shall have such other committees as the Board of Directors shall, from

time to time, delermine.

Section 6.03  Executive Committee.  The Board shall elect an Executive
Committee consisting of five Board members. The Board shall also elect a
President from the members of the Executive Committee chosen by the Board.
The Board may either elect a Secretary and Treasurer or the President may
appoint a Secretary and Treasurer, as the Board sees fit. Election of the
Executive Committee shall take place at the Annual Meeting of the Board of
Directors or at a special meeting of the Board. A majority of the members of
the Executive Commitiee shall constitute a quorum and any action will require
the affirmative vote of a majority of the membeis of the Executive Committee
al a meeting at which a quorum is present. The Executive Committee shal;
submit the annual operating budge! on a cash adjusted basis to the Board of
Dircetors for approval, and the Executive Committee shali exercise full
[inancial and management control of the Club operations and Club officers
and management shall be required to have Executive Committee prior.
approval before execution of any contracts, salaries, expenses, housing or any
other commitments on behalf of the Club, The Executive Committee will
report to the Board of Directors all major actions taken between Board
meetings, for ratification by the Board. The Executive Committee may
approve expenditures in excess of the annual budget only in a utility-refated
emergency, which expenditures cannol exceed the sum of $50,000.00 in total
during any fliscal year. If the Executive Committee approves additional
expenditure, other than emergency expenditures, in excess of the annual
budget during a fiscal year, the Board of Directors must recoup the excess,
upon specific recommendation of the Executive Cormnmittee, by increasing
revenues over the current budget (e.g., admit new members, special
assessments or otherwise increase the revenue over the current budget).
+ Vacancies on the Executive Committee may be filled by the Board.

Section 6.04 Entertainment Commitice.... The Entertainment Commiitee shall
be responsible for the entertainment and social activities of the Club. The

Entertainment Committee shall be appointed by the Executive Committee.
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Section 6.05 Nominating Committee. The Nominating Committee shal]
consist of at least three (3) members appointed by the Executive Committee.
It will send a notice to all Equity Members, requesting those persons interested
in serving on the Board to so notify the Nominating Committee, The
. Nominating Committee will propose a slate of nominees for the vacancies on |
)the Board of Directors, and propose nominations for the Flag Officers of the
Club, for consideration by the Board of Directors. The Board of Directors will
review and approve the Nominating Committee’s recommendations, or

approve an alternate slate.

Section 6.06 Membership Committee. The Membership Committee shall be
responsible to process applications for all classes of membership. The
Membership Committee shall be composed of at least three (3) Directors
designated by the Executive Committee. The Chairman of the Membership
Committee, and any other member thereof, shall be appointed by the
Executive Committee and shall have such powers and authorities as shall,
from time to time, be determined by the Board of Directors of the Club.

Section 6.07 Standards Committee. The Executive Committee shall also act
as the Standards Committee, which shall be .responsible to develop
architectural and design standards, which will herecafter be referred 10 as the
y Building Standards”, for any buildings or other improvements constructed on
}\Iorth Cat Cay, Bahamas. The Standards Committee shall also approve all
architectural and engineering plans or drawings therefor to assure compliance
with the Building Standards. The Standards Commitiee shall recommend
changes to the Building Standards to the Board of Directors from time-to-time,
who shall consider them for adoption. The Building Standards will be
included in the Club’s Rules and Regulations. The Board of Directors shall
have the power to grant variances upon good cause shown by a Member.

Section 6.08 House Committce. The House Committee shall consist of not
less than three (3) members appointed by the Executive Committee. The
House Committee shall advise the Executive Committee on all matters relating
to the conduct of Members and the management of the Club premises and
shall recommend appropriate House Rules and any subsequent amendments
or changes to the House Rules 10 the Board of Directors. The House Rules will

be included in the Rules and Regulations.

cction 6,09 Meetings of Committees, Each committee of the Club shall meet
at the call of the chairman thereof, upon written or oral notice 1o each member
of the committee. A majority of the members of the committees shall
constitute & quorum for the transaction of business and rules herein with
respect to meetings of the Board of Directors of the Club shail be applicable to
meetings of the committees of the Club. Attendance by telephone may be

deemed presence at any meeting.
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ARTICLE SEVEN
Officers

Section 7,01 Officers. The officers of the Club shall consist of a President, a
Secretary and a Treasurer. No one may hold more than one office at a time.
The Secretary may appoint an Assistant Secretary.  All officers, except th
Assistant Secretary, must be members of the Board of Directors. The officers
will be selected in accordance with Section 6.03 and will hold such offices for

one year.

Section 7.02 President. The President shall be the chiefl executive officer of

the Club; shall have general and active management of the business and alfzirs |

of the Club, subject 10 the directions of the Board of Directors and Executive
Committee; and shall preside at all meetings of the Equity Members and Board

of Directors,

Section 7.03 Secretary and Assistant Secretary. The Secretary, or his Assistant
Secretary, shall record the minutes of all meetings of the Equity Members and
Board of Directors and Executive Committee; shall send all notices of all
meetings; and perform such other duties as may be prescribed by the Board of
Directors or the President.

Section 7.04 Treasurer The Treasurer shall oversee the Club%s funds and,
financial records; shall arrange for a full and accurate accounting of receipts
and disbursements and render accounts thereof dt the annual meetings of the
Equity Members and whenever else required-by the Board of Directors or the

Executive Committee; and shall perform such other duties as may be .

prescribed by the Board of Directors or the President.

Section 7.05 Removal of Officers. Any olfficer elected or appointed by the
Board of Directors may be removed by a two-thirds (2/3rds) vote of the

Directors at a meeting at which a quorum is present.
Any vacancy in any office may be [illed by the Board of Directors.

Section 7.06 Island Manager. The Island Manager and other key employees
shall be employed by the Executive Committee, with approval of the terms and
conditions of their employment by the Board of Directors. The Island Manager
directs and is responsible for all operating and administrative activities of thd
Club on the island. He reports directly to the Executive Committee and wiil
deliver a Manager’s Report at each Board ol Directors meeting. The Tsland
Manager recommends policies and changes he deems necessary and, when
approved by the Executive Committee and the Board of Directors, has
authority to operate the Club within such approved policies and procedures.

All island employees of the Club, except as otherwise specified herein, shall be
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employed, discharged or otherwise coniyolled by the Island Manager, in
keeping with the organizational chart, budget limitations and rules and
regulations regarding employees approved by the Executive Committee upon
recommendation of the Island Manager. The Island Manager shall establish
all charges for food, beverages, services, etc. in and about the Club, subject to
)lhe approval of the Executive Committee and review by the Board of Directors,

Section 7.07 Controller A Conrroller will be employed by the Executive
Committee, with the approval of the terms and conditions of employment by
the Board of Directors. The Controller shall compile monthly statements,
annual statements and tax returns, and shall review and report to management

and the Board concerning;

(a) all accounting books and record, including the compiled monthly
statements, annual statements and tax retums:

(b) payroli records;

(¢)  all transactions in posting, charges, cvedits and dues, Club payables and
receivables;

)(d) togs of marina and fuel charges: and
(e) shipments of goods entering North Cat Cay Island.
The Controller will report to management and the Board of Directors.

Section 7.08 Other Positions. The Board of Directors may, from time-to-time,
appoint a Director of Real Estate, a Director of Membership, and/or a Social
Director upon terms and conditions acceptable to the Board of Directors.

Section 7.09 Flag Officers.  The Flag Officers shall be, in order of rank,
Commeodore, Vice Commodore, Rear Commodore, and Fleet Captain. Fach

shall be elected by the Board of Directors,

Section 7.10 Commodore. The Commodore shall have general charge and
control of the yachting affairs of the Club, subject to the Executive Committee
nd the Board of Directors, and shall perform such other duties as the Board of

Directors shall prescribe,

Section 7.11 Flag Officers and Others, The duties and powers of other officers
who may, from time to time, by chosen by the Board of Directors of the Club
shall be specified by the Board of Directors at the time of the appointment of

such other officers, ‘
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Section 7.12 Compensation. No officer of the Club shall receive any salary
from the Club on account of service as an officer of the Club.

Section 7.13 Roster of Members. Each Member of the Club shall give to the
Secretary a mailing address for entry onto the Membership Roster and all
notices and other communications of the Club 10 such Member shall be sent
to such address until the Secretary shall receive notification in writing of any
change thereof. Any notice or other communication set to any Member at his
last known address shall be deemed to have been received. The names of the
Board of Directors and the Standing Comrmittee members shall be printed in
the Membership Roster and posted in the Administration Office,

Section 7.14 Retiring Officer. A retiring President may continue [or one more
year on both the Board of Directors and Executive Committee, ex officio,
without a vole, to assist with advice during this transitional peried, at the
pleasure of the Board or Executive Commiltiee, as the case may be.

Section 7.15 Surety Bond/Directors and Officers Insurance. A surety bond
may be purchased by-the Club,.covering the faithful performance of such
officers or employees as shall be designated 1o handle Club funds, from time
to time. The Club shall also endeavor Lo obtain directors and officers liability
insurance coverage, so long as it is available.

ARTICLE FIGHT
Books and Records

Section 8.01 Books and Records. The Club shall keep correct and complete
books and records of account and shall keep minutes of the proceedings of the
Equity Members and Board of Directors.

Any books, recards and minutes may be in written form or in any other form
capable of being converted into written form within a reasonable time.

Section 8.02 Equity Members’ Inspection Rights. Any Equity Member, upon
writlen demand stating the purpose therefor, shall have the right to examine, -
in person or by agent or attorney, at any reasonable time or gimes, for any
proper purpose, the relevant books and records of accounts, minutes and
records of Equity Members and to make extracts therefrom,

Section 8.03 Financial Information. The Executive Committee will engage a
certified public accounting firm to prepare financial statement and tax returns.
The accounting firm will only be authorized to be in contact with the
Executive Committee and the Board of Directors. 1f monthly statements shall
be prepared, at the direction of the Executive Committee, they shall be sent to

the Executive Committee no later than fifteen (15) days after the end ;)f eacl:
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month. Not later than three (3) months after the close of #ach fiscal year, the
accounting firm shall prepare an audited balance sheet showing the financial
condition of the Club at the close of its fiscal year, and a profit and loss
statement showing the results of the operations of the Club during its fiscal

')year .

The Club shall mail to each Equity Member a copy of the annual financial
statements, and to Regular Members at the Board’s discretion,

The annual balance sheet and profit and loss statement shall be prepared in
accordance with generally accepted accounti ng principles and shall consist of

the following, in detail:
Balance Sheets-Assets and Liabilities:

‘(&) Accounts receivable
(b) Inventories
(¢} Prepaid expenses
(d) Schedule of property, plant and equipment
(e) Accumulated depreciation
)(D Liabilities-Shareholders investment
(g) Notes payable
(h)  Accounts payable
(1) Accrued liabilities

Statement of Income and Expenses (Including all Departments)

(a)  Department operations, sales/profits -

(b)  Revenue and expenses

(¢)  Utilities cost and expenses

(d)  List of utilities outstanding

(e) List of house accounts outstanding

() List of dues outstanding

(g)  List of employees (names, salaries, departments)

The financial statements shall be filed in the registered office of the Club in
this state, shall be kept for at least five years, and shall be subject to fnspection
during business hours by an Equity Member, in person or by agent or attorney.

ARTICLE NINE
Corporate Seal

"he Board of Directors shall provide a corporate seal, which shall be in circular

DrIl.
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ARTICLE TEN
No Discrimination
No person shall be denjed membership in the Club on account of his or her
race, creed, color, or nationality and no guest of a Member shall be denied the
use of the facilities of the Club on account of his or her race, creed, color o

nationality.

ARTICLE FLEVEN
Club Year

The fiscal year of the Club shall be July 1 through June 30.

ARTICLE TWELVE
Interpretation of Bylaws and Rules

Except as expressly provided by statute, the Articles of Incorporation, these
Bylaws or the Rules and Regulations, any dispute concerning the meaning or
interpretation of the foregoing shall be settled by the Board of Directors and
any decision of the Board of Directors, subject to reconsideration thereof, shatl
be final and binding on all persons concerned.

ARTICLE THIRTEEN
Amendment and Alteration

These Bylaws may be amended or altered in any respect by resolution of the
Board of Directors, from time to time, which must be approved by not less than
4 seventy percent (70%) vote of the equity certificates owned by Equity
Members in good standing at a regular or special meeting of the Equity
Members. Notwithstanding the foregoing, any amendment which increases or
decreases the number of equity certificates from the one hundred twenty-five
(125) allowed under Section 2.02 or the price of an equity certificate set forth
in that Section must be approved by one hundred percent (100%) of the then
existing Equity Members in good standing. However, an amendment which
increases the number of Regular Members above three hundred (300) shall
only need a majority vote of the equity certificates by Equity Members. In the
event an Equity Member who is not in good standing (i.e. 2 resigned Equity
Member) does not approve, he must offer his equity certificate to the Club for
redemption at the same price he paid for it. However, an amendment which
increases the number of Regular Members above three hundred (300) shali
only need a majority vote of the equity certificates by Equity Members in good

standing. :
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ARTICLE FOURTEEN
Sales and Rental Services

Section 14.01 Sales. Each Member, as a condition to membership,
acknowledges that sales of real property and docks on Cat Cay are governed
}y the provisions of these Bylaws.

(a) No sign may be displayed on any residential property, except a sign
designating the name of the property.

(b) The Club will provide a “listing” service to Club Members only and will
not act as a realtor or broker. Each Member wishing to list his property for
sale shall sign and deliver the Club's listing agreement. The Island Manager'y
sole duty is to notify prospective purchasers of property available and td
arrange for the property to be shown to prospective purchasers on the island.
Members must notify the Island Manager of prospective purchasers who may
visit the property.

(c) For all sales where a buyer has been shown the property by the Club,
its agents or employees, with the permission of the owner, the seller will be
obligated to pay a commission to the Club of three percent (3%) of the sales
}:rice at closing (whether a written listing notice has been executed or not).

(d) For all sales where the buyer has not been shown the property by the
Club, its employees or agents, then the seller shall be obligated to pay a
transfer fee to the Club at closing based on one percent (1%) of the sales price.
Notification of sale by the owner, certification of sales price and agents of
closing must be delivered by registered mail to the Club’s maln office ten (10)
days prior to closing to the attention of the Contreller, Failure to comply with
this provision will result in the imposition of sanctions by the Board and

appropriate legal action,

Section 14.02 Rentals. Each Member, as a condition to membership,
irrevocably appoints Cat Cay Yacht Club, Inc. as its exclusive agent if the
Member desires to rent or lease his property located on North Cat Cay,
Bahamas, and Cat Cay Yacht Club, Inc. shall be entitled to a fee to be set by
the Board of Direclors, which shall be a percentage of the gross rental charged
by the lessor with respect to each rental, as set by the Board.

-zcnion 14.03 Payment of Fees. Each Member who has had his property on
North Cat Cay, Bahamas, sold or rented as contemplated by Sections 14.01 and
14.02 shall be obligated to pay unpaid fees pursuant to Section 14.01 and
14.02 at the time the closing of the sale or other transfer of the property occurs
or at the time the purchaser or lessee take possession of the property. The

Member whose property was involved in such transactions shall be personally
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liable to pay such fees when earned and failure to do so shall cause to be
created a lien upon such Member's property for the amount of such unpaid fees
plus interest at a rate of twelve percent (12%) per annum until paid. If Cat Cay
Yacht Club, Inc., or its subsidiary, takes legal action against the Member to

collect its fee, the Member shall be liable for all cosis of collection, including

attorneys' fees at both the trial and appellate level, If the seller fails to pay, thr
buyer will be liable for same.

Section 14.04 Island Managers Authority. The Island Manager is authorized
and has the power to negotiate contract rates and fees for rentals to groups
(such as a rendezvous) (including any group which has an officer or a person
who is also a Member of the Club), group representatives and other non-indi-
vidual parties, subject to approval of the Executive Committee.

ARTICLE FIFTEEN
Custom Charges

All charges by Bahamian Customs on Members personal shipments are
personal charges and will not be paid by the Club, All Members shall make
their own arrangements directly with the Custom Officer. The Club will not
be responsible for shipments, charges, seizures or loss of any shipments of
individuals, Members, guests or transients.
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CLUB ASSETS

Victoria Dining Room
-)Cone Bar and Patio

BUS Bar |

Nauticat Restaurant and Bar

Haigh House

Windsor 1 and 2

Kitten Key Club House
Marina Area - including Fuel Dock and Air Supply Station

Customs - Police - Immigration Houses

* Victoria Hotel
irport

Employees Houses

Boutique (House)

Commissary (House)

Golf Course

Tennis Courts’

Pool Area and Beach

Boat Storage Area

Carts and Maintenance Equipment

Repair Shop Area with Jail & Storage Shed Area
)Laundry, Garage Area

Parks: Ryder, Massey and Bruce G. Robert Park/Grill Area

Roads

Power Plant
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Honor Et Integritas
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HIGGS & J OHNSON

COUNSEL & ATTORNEYS-AT AW
SANDRINGIHAM HOUSE 83 SHIRLEY STREET P. 0. BOX N-3247
TEL: {242) 322.857 ;.9 FAO: (242} sng.77r07 &-mall; hjQcomiwave,com

GUR KEF:
YOUR RET:
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16" February, 2001

Messrs. Callenders & Co,
Chambers

One Millars Court
Nassan, Bahamas.

Attention: Stephen A, Turnguest, Esq.

Dear. Sirs,

I am led to believe that you may have an outstending' judgment in
favour of your Client, Mrs, Elcm_mr Cole, apainst one Walker and which
attaches to his property at Cat Cay. . '

As previously mentioned at the telephone this Firm represents an

adjoining owner of the same and jo the event the property is realized by your
‘Client 'Y should be most grateful if you could so0 advise me so that an
* ‘appropriate offer can bé made, v

. Yours faithfulty,
HIGGS & JOANSON

NASSAU. DAHAMAS
wwwe higpe Jehnson,com bx
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February 22, 2001

SAT/odm/16772(1)

Re:  Eleanor ColefJames Waticer

Iacimawzedgeunm thanks receigt of your February JEletter

We thankyouforyourdnent’smtemstand weunden'aketo
admseyou atth&ap_pm_pnatetrmesothﬂtyaurcbemnghtmakeasutthle
offer.

Reth;S,

g

Yours smoemly,
CALLENDERS &, CO.

Stephen A. Turnguest
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ORDERED in the Southern District of Florida o ugust 16, 2007.

Lol

7~
FaulG.Hyman,nggJudge
United States Bankruptcy Court

UNITED STATES BANKRUPTCY COQURT
SOUTHERN DISTRICT OF FLORIDA
West Palm Beach Division

IN RE: CASE NO: 03-32158-BKC-PGH

JAMES F. WALKER, Chapter 7 Proceedings

Debtor.
/

ORDER DENYING MOTION FOR REBEARING AND RECONSIDERATION OF COURT'S
JUNE 26TH,2007 ORDER DENYING COLE’S MOTION TO COMPEL
INVESTTGATION BY TRUSTEE AND MOTION TO TAKE ACTION AGAINST THE
LAW FIRM OF FERRELL, P.A., GARY ROTELLA, ESQUIRE, AND GARY J.
ROTELLA & ASSOCIATES, P.A.(C.P. 1908) AND SUPPLEMENT THERETO

(C.P.1910)

THIS MATTER came before the Court upon Mary Alice Gwynn’ s

("Ms. Gwynn”) Motion for Rehearing and Reconsideration of Court’s
June 26th,2007 Order Denying Cole's Motion To Compel Investigation
by Trustee and Motion to Take Action Against the Law Firm of
Ferrell, P.,A., Gary Rotella, Esquire, and Gary J. Rotella &
Associates, P.A.(C.P. 1908), and Supplement Thereto (C.P.1910)

(collectively, the “Motion”). For the reasons stated below, the
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Court denies the Motion which seeks rehearing of the Court’s Order

Denying Motion to Compel (“Qrder”) (C.P. 1%06).

Federal Rule of Civil Procedure 59(e), made applicable to
bankruptcy proceedings by Bankruptcy Rule 9023, allows bankruptcy
courts to reconsider orders and judgments after their antry. A
motion to alter or amend an order or judgment shall be filed no
later than 10 days after entry of that order or judgment. See
Bankr. R. 9023. The Motion was timely filed, and thus the Court
has Jjurisdiction to review it. Under Federal Rule of Civil
Procedure 59(e), a court may grant a motion to alter or amend an
order or judgment if the movant presents: (1) newly discovered
evidence that was not available at the time of trial, or (2)
evidence in the record that clearly establishes manifest error of
law or fact. See In re Prince, 85 F.3d 314 (7th Cir. 1996); In re
Investors Fla. Aggressive Growth Fund, Ltd., 168 B.R. 760 (Bankr.
N.D. Fla. 1994). In the instant case, neither of the requirements
for a court to grant a motion for rehearing under Rule 59(e) has
been presented to this Court.

The Motion and the underlying Motion to Compel Investigation
by Trustee allege that the Former Trustee’s counsel failed to
disclose conflicts and that as a result Eleanocr Cole (“Ms. Cole”)},
Carl Shuhi (™Mr. Shuhi”), and the Former Trustee suffered damage.
As to Ms., Cole, the Court notes significantly that even if all of

the allegations concerning the nondisclosures by the Former
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Trustee’s counsel are true, the nondisclosures were unrelated to
the damage suffered by Ms. Cole in connection with the striking of
her proofs of claim. The Court struck Ms. Cole’s proofs of claim as

a sanction for her repeated failures to obey this Court’s orders to

cooperate with discovery. The Court specifically found that Ms. Cole’s
“refusal to appear and testify at her deposition, while under Subpoena,
or to otherwise participate in discovery after twenty (20} months of
scheduling and rescheduling her examination, was willful and in complete
disregard for this Court, its law and the parties involved in this
Proceeding.” See Memorandum Order at 18 {C.P.1472) {quoting Order
Granting Debtor, James F. Walker's Emergency Motion for Default Judgment
Against Eleanor C. Cole as Sanctions for Refusal to Obey Subpoena,
Appear and Testify at Deposition, and Amended Motion to Strike Claim at
16 (C.P.805)). Ms. Cole herself bears responsibility for damage she
may have suffered as a result of the striking of her proofs of
claim.

As to the Former Trustee, Mr. Shuhi and creditors other than
Ms. Cole, the Court notes that Ms. Gwynn does not represent the
Former Trustee, Mr. Shuhi or creditors other than Ms. Cole. The
Court has previously warned Ms. Gwynn that she may not seek relief
for parties that she does not represent. Mr. Shuhi’s pro se motions
have been ruled upon by separate orders of this Court. Any claims
of the Former Trustee against her counsel must be brought by the
Former Trustee. It is critical to note however, that this Court’s

orders relating to the Former Trustee’s removal are final orders
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now under appeal. Consequently, the Court is divested of
jurisdiction to consider any issues relating to the Former Trustee
and her counsel.

Ms. Gwynn also raises issues related to the Ferrell
administrative claim and the sale of the estate’s interest in the
Cat Cay Property. This Court’s orders relating to the sale of the
estate’s interest in the Cat Cay Property are also final orders now
under appeal. Thus, the Court is also divested of jurisdiction to
consider any issues relating to those matters.

The Court notes that motions which seek relief for matters
that are the subject of final orders currently on appeal are
frivolous, totally devoid of merit and wasteful of this Court’s
resources. The Court hereby gives notice that the filing of
additional frivoious motions or motions to reconsider may result in
imposition of Rule 11 sanctions.

While Bankruptcy Rule 2014 requires professionals to disclose
all relevant connections so that courts can determine if there are
any conflicts or potential conflicts of interest, “[n]either Rule
2014 nor the Bankruptcy Code mandates a sanction for violation of
Rule 2014, In such situations, whether to impose a penalty and the
nature and extent of the penalty is generally a matter left to the
bankruptcy court’s discretion.” Miller Buckfire & Co., LLC, v.
Citation Corp., (In re Citation Corp.), 2007 WL 2128165 at *& (11th
Cir. July 26, 2007). The proffer of the current Trustee’s counsel
regarding the Trustee’s investigation into the nondisclosures of

4
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the Former Trustee’s counsel is satisfactory to the Court. The
Former Trustee has been removed and her counsel is no longer active
in this matter. The damage suffered as a result of the striking off
Ms. Cole’s claims is unrelated to the nondisclosures of the Former
Trustee’s counsel. Given these circumstances and the fact that a
new Trustee and céunsel have been appointed, the Court does not
find that imposition of sanctions is appropriate.

The Court, having reviewed the Motion, the applicable law, and
being otherwise fully advised in the premises, hereby:

ORDERS AND ADJUDGES that the Motion is DENIED.

i

Copies Furnished To:

Mary Alice Gwynn, Esq.
Gary J. Rotella, Esg
Bryan R. Cleveland, Esq.
John L. Walsh, Esq

AUST



